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VOLUME | 
ACCOMMODATION PAPER 


§26. Rights of an accommodation maker 
or indorser. 

Georgia (1975) Where defendant signed 
a promissory note as an accommodation 
maker, he could not assert lack of con- 
sideration for his accommodation as a 
defense but could raise defense of fraud. 
Lewis v. Citizens & S. Nat'l Bank, Ga. 
App., 229 S.E.2d 765, 94 B.L.J. 550. 


841. Liability to party accommodated. 

Georgia (1976) Where plaintiff took in- 
strument after it was due in that no pay- 
ments had been made on it prior to that 
time, he was not a holder in due course, 
and oral proof concerning the accommo- 
dation character of defendant’s execution 
could be shown. Defendant executed the 
note in favor of a bank. It was a con- 
sumer installment note to be repaid in 
monthly installments. The note contained 
“a guarantee of payment” executed by 
plaintiff in which he promised uncondi- 
tionally to guaranty pzyment of the note. 
When, according to plaintiff, defendant 
failed to make any payments, plaintiff was 
forced to honor his obligation to the bank. 
After plaintiff paid the note in full, the 
bank assigned it to him with all its rights, 
title, and interest. Plaintiff claimed the 
bank loan was a personal one to the de- 
fendant and not connected in any way 
with an understanding between the par- 
ties. However, defendant contended that 
he signed only as an accommodation to 
plaintiff in connection with a business 
venture. The court found that defendant 
had alleged, and offered proof to show, 
that he was an accommodation maker. 
An accommodation party is not liable to 
the party accommodated. U.C.C. § 3- 
415(5). Thus, the court held that a gen- 
eral issue of fact existed barring a grant 


of summary judgement. Swida v. Adams, 
Ga. App., 226 S.E.2d 139, 94 B.L.J. 456. 


ASSIGNMENTS 


§95. Assignment of contract. 
New York (1976) Assignee of a lease 


agreement was not entitled to summary 
judgement where an issue of fact was 
presented whether it took its assignment 
in good faith and without knowledge of 
any claim or defense. National Bank of 
N. Am. v. DeLuxe Poster Co., App. Div. 
2d Dep't, 378 N.Y.S.2d 462, 94 B.L.J. 358. 


ATTACHMENT, GARNISHMENT, 
AND EXECUTION 


$103. Liability of bank as garnishee. 

U.S. District Court, N.D. California (1976) 
Where garnishee-bank was served at its 
main office in California with notice of 
attachment of defendant’s funds which 
were held in garnishee’s possession in 
branch bank located in Oregon, writ of 
attachment was invalid. Shinto Shipping 
Co. v. Fibrex & Shipping Co., 425 F. 
Supp. 1088, 94 B.L.J. 860. 


Georgia (1975) 
was served with a summons of garnish- 
ment defendant’s 
address and the bank had two accounts 
in similar names with the same address, 


Where garnishee bank 


showing name and 


the bank was held to be on notice and 
was required to ascertain whether the 
person designated in the garnishment 
summons was the person to whom it was 
indebted. Judgement was entered against 
the garnishee bank for the amount of the 
funds in the account at the time the sum- 
mons was served and for any additional 
funds deposited in the account prior to 
the bank’s answering the summons. The 
fact that the bank’s retrieval system for 
its account files failed to disclose the con- 
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tents of an account of defendant did not 
relieve the bank of its responsibilities. 
The bank was on notice of the contents 
of its files, regardless of whether its sys- 
tem worked. Defendant actualiy had 
money on deposit with the bank when 
the summons was served, and the bank 
was charged with knowledge of this Cit- 
izens & S. Nat'l Bank v. Plott, 218 S.E.2d 
901, 94 B.L.J. 168. 


ATTORNEY’S FEES 


§109. Provision in instrument for attor- 
ney’s fees held valid. 

Maryland (1976) Court refused to con- 
sider the reasonableness of attorney’s col- 
lection fee when the amount of the fee 
was provided for in the terms of the note 
executed by a multi-million-dollar real 
estate investment trust. Mortgage Inv. of 
Wash. v. Citizens Bank & Trust Co., Md. 
App., 366 A.2d 47, 94 B.L.J. 549. 


§111. Recovery of attorney's fees. 
Oregon (1976) In an action on 2 promis- 


sory note where the note simply provided 
that defendants promised to “pay such 
sums as the Court may adjudge reason- 
able as attorney’s fees in said suit or ac- 
tion,” plaintiff's request for the allow- 
ance of attorney’s fees in said suit on 


appeal was denied. The note did not 
provide for attorney's fees on appeal. 
Jewell v. Compton, 557 P.2d 650, 94 
B.L.J. 858. 


§112. Conflict of laws. 

U.S. Court of Appeals, D.C. Cir. 1976 
Court struck down an interpretive ruling 
of the Comptroller of the Currency in 
which he construed the National Bank Act 
as permitting national banks to establish 
customer bank communication terminals 
(CBCTs) apart from their main offices 
and branches. The court found that the 
CBCTs were, in fact, branches under the 
National Bank Act. Independent Bank- 
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ers Ass’n of Am. v. Smith, 534 F.2d 921, 
94 B.L.J. 159. 


BANKING 


8113.1. Bank holding companies. 

U.S. Court of Appeals, Ist Cir. (1976) 
Where bank did not participate in appli- 
cation proceeding before Federal Reserve 
Board, it could not qualify as a “party ag- 
grieved” and thus could not invoke 
the ninety-one-day rule. Petitioner-bank 
sought review of a Federal Reserve Board 
decision to deny a bank holding compa- 
ny'’s 11 plication to acquire petitioner. 12 
U.S.C. § 1842. Although the petitioner 
did not participate in the proceeding be- 
fore the Board, it urged that the applica- 
tion should be “deemed to have been 
granted” since the Board allegedly failed 
to act within ninety-one days after the 
record was complete. 12 U.S.C. §1842(b). 
Any party aggrieved by an order under 
Section 1842 can obtain review. 12 U.S.C. 
§ 1848. As a general rule, a petitioner 
must have participated in the administra- 
tive proceedings to qualify as a “party 
aggrieved.” The court saw no reason to 
depart from the general rule here. The 
delay complained of by the petitioner 
was motivated in part by the Board's 
solicitude for the applicant holding com- 
pany which was the only party before it. 
In addition, the holding company did not 
seek a review of the Board’s action. Black- 
stone Valley Nat'l Bank v. Board of Govs. 
of Fed. Res. Sys., 537 F.2d 1146, 94 B.L.]J. 
456. 


8117. Power to create a bank. 

New Jersey (1976) Court held that infor- 
mal rule of priority of Department of 
Banking, by which “all things being 
equal,” the first application filed is the 
first approved, was invalid. The case was 
remanded so that the Commissioner could 
substantively compare the merits of the 
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two applications in question made at the 


same time to determine which would best 
serve the public interest. Stafford State 
Bank v. Schaub, 362 A.2d 1209, 94 B.L.J. 
261. 


U.S. Court of Appeals, 5th Cir. (1976) 
On review of the regulations of the Board 
of Governors of the Federal Reserve Sys- 
tem authorizing bank holding companies 
to ergage in certain insurance activities, 
the court held that the section of the 
regulation authorizing bank holding com- 
panies to broker any insurance for the 
holding company and its subsidiaries was 
invalid except insofar as it authorized bro- 
kering of insurance for bank subsidiaries. 
It also held that the sections of the reg- 
ulation permitting brokering of insurance 
otherwise sold as a matter of convenience 
co the purchaser and permitting brokering 
of insurance in communities that have 
populations not exceeding 5,000 were in- 
valid because of conflict with the Bank 
Holding Company Act. The court upheld 
as valid those sections authorizing sale of 
insurance for bank subsidiaries of hold- 
ing companies, property damage insur- 
ance, liability insurance, and other types 
of insurance. Alabama Ass'n of Ins. Agents 
v. Board of Govs. of Fed. Res. Sys., 533 
F.2d 224, 94 B.L.J. 69. 


§119.5. Federal control of banking busi- 
ness. 

U.S. District Court, S.D. Mississippi 
(1977) Plaintiff, a state bank that had ap- 
plied for permission to open a branch 
bank, was entitled to a temporary injunc- 
tion restraining the Comptroller of the 
Currency from issuing permission to a 
competing national bank to establish a 
branch in the same town as plaintiff's pro- 
posed branch. Bank of Laurel v. Bloom, 
426 F. Supp. 495, 94 B.L.J. 862. 


U.S. District Court, E.D. New York (1977) 


Bank was entitled to recover on personal 


guaranties of defendants for money lent 
to Equitable Equities, Inc., in which de- 
fendants were principals where agree- 
ment between the parties did not violate 
Regulation U promulgated by the Board 
of Governors of the Federal Reserve Sys- 
tem. National Bank of N.A. v. Quest, 425 
F. Supp. 186, 94 B.L.J. 859. 

§121. Discretion of authority in issuing 
charter. 

Colorado (1976) An order of the State 
Banking Board denying petitioner's appli- 
cation for a charter to operate a commer- 
cial state bank was invalid where the 
Board failed to give full and timely no- 
tice to the public of its meeting. Hyde v. 
State Banking Bd., Colo. App., 552 P.2d 
32, 94 B.L.J. 461. 


Colorado (1976) Where applicants for 
charter to operate a commercial state 
bank were officers of a Colorado multi- 
bank holding company, the charter ap- 
plication was considered as if it had been 
filed by a holding company. The pro- 
posed bank’s stock subscription was con- 
ditioned on Federal Reserve Board ap- 
proval of the holding company’s acquisi- 
tion of all the bank’s stock, so that failure 
to establish such approval caused the 
stock not to be fully subscribed as re- 
quired by law for a grant of the charter. 
Columbine State Bank v. State Banking 
Bd., Colo. App., 554 P.2d 1355, 94 B.L.J. 
453. 


Minnesota (1976) The Commerce Com- 
missioner acted properly in allowing in- 
tervenors to amend their application for 
a certificate authorizing formation of a 
new bank by notice of motion and mo- 
tion, rather than requiring a new appli- 
cation. First Nat'l Bank of Shakopee v. 
Department of Commerce, 245 N.W.2d 
861, 94 B.L.J. 452. 


New Hampshire (1976) Fact that Board 


of Trust Company Incorporation (the 
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Board) exchanged letters with applicant 
for branch bank after hearing had been 
held without advising plaintiff-competing 
bank of such communications was harm- 
less error which did not affect the Board's 
decision to grant the application. The 
zoning board had denied a _ proposed 
branch bank by one of the applicant's 
competitors. Since one of the principal 
reasons that applicant wanted to estab- 
lish a branch was to protect itself from 
competition from this bank and others 
that were opening branches, the Board, 
after learning of the zoning board’s deci- 
sion, inquired whether applicant still 
wanted to open its branch. Applicant in- 
formed the Board that its plans were not 
affected by the zoning board's decision. 
The court held that these communications 
did not constitute procedural irregularities 
sufficient to justify setting aside the deci- 
sion of the Board. No substantive ev- 
idence relative to the disposition of the 
application was contained in the letters, 
and plaintiff did not need an opportunity 


to refute their contents. Testimony at the 
hearing made it reasonable for the Board 
to believe that because of the denial to 
the competing bank to build a branch 
office, applicant would no longer desire 
to do the same. Rather than speculate, 
the Board asked applicant if its plans had 


changed. It was further held that con- 
sidering the evidence, the Board’s deci- 
sion to grant the application for a branch 
bank was not unjust or unreasonable. 
Bedford Bank v. State Bd. of Trust Co., 
365 A.2d 734, 94 B.L.J. 543. 


§125. Banking powers. 

U.S. District Court, §.D. Ohio (1976) De- 
fendant-Federal Home Loan Bank’s ac- 
tion in providing commercial data pro- 
cessing services to its member savings 
and loan associations was not authorized 
by the Federal Home Loan Bank Act. 
Association of Data Processing Serv. 
Orgs., Inc. v. Federal Home Loan Bank 
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of Cincinnati, 421 F. Supp. 384, 94 B.L.J. 
545. 


BRANCH BANKING 


§215.1. Branch banking generally. 

U.S. Court of Appeals, 2d Cir. (1976) 
Comptroller was bound to investigate the 
public convenience and advantage in 
opening a branch bank office according 
to state law and his failure to do so re- 
sulted in a remand of the case for further 
investigation. Hempstead Bank v. Smith, 
540 F.2d 57, 94 B.L.J. 362. 


U.S. Court of Appeals, 8th Cir. (1976) 
Suburban office of national banking as- 
sociation that conducted business of the 
trust department of the bank but did not 
pay checks, loan money, or receive de- 
posits constituted a branch bank and 
could not operate under state law. St. 
Louis City Nat'l Bank v. Mercantile Trust, 
548 F.2d 716, 94 B.L.J. 756. 


New York (1976) The court held that a 
branch office of the Mid-Hudson Savings 
Bank located on Route 52 was not with- 
in the boundaries of the unincorporated 
Village of Carmel, where plaintiff bank’s 
home office was located, and thus, its op- 
eration at this location was permitted by 
law. Mid-Hudson applied to open its 
branch office at Route 52, and objections 
were raised by plaintiff bank that the 
branch would have a destructive compet- 
itive effect on it. Plaintiff bank further 
claimed that the branch bank would vi- 
olate Section 240(2)(b) of the New York 
Banking Law, which prohibits the open- 
ing of a savings bank branch office in any 
city or village with a population of 50,000 
or less and in which is located the prin- 
cipal office of a bank, trust company, or 
national banking association. The term 
“village,” as used in the statute, means 
either an unincorporated or incorporated 
village. The main office of plaintiff-bank 
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is within the unincorporated Village of 
Carmel. The court gave the term “vil- 
lage” its common meaning, rather than a 
technical one. It found that postal and 
telephone district boundaries, recom- 
mended by plaintiff bank, were not valid 
indicators of village boundaries. Testi- 
mony showed that the site of the branch 
bank was not within Carmel sewer, wa- 
ter, or fire districts, nor would the savings 
bank branch pay taxes to Carmel. Plain- 
tiff-bank had the burden of showing that 
the branch office in the Town of Kent on 
Route 52 was within the unincorporated 
Village of Carmel. This it failed to do. 
Putnam County Nat'l Bank v. Albright, 
Sup. Ct. Putnam County, 384 N.Y.S.2d 
669, 94 B.L.J. 170. 


CERTIFICATES OF DEPOSIT 


§241. Rights of holder. 
Indiana (1977) Several certificates of de- 


posit that on their face bore the state- 


ment that they were payable “none 
months after date” and were to bear in- 
terest “at the rate of none per cent” were 
not sufficiently irregular under the UCC 
to create a genuine issue regarding the 
holder’s status as a holder in due course. 
(U.C.C. § 3-304(1)(a).) Western State 
Bank of South Bend v. First Union Bank & 
Trust Co., Ind. App., 360 N.E.2d 254, 


12 B.L.J. 750. 


CHECKS 


§277. Cashier’s checks. 

New York (1976) Bank, which stopped 
payment on cashier's check after its pur- 
chaser claimed it was lost, was liable to 
payee’s transferee for full amount of the 
check. Moon Over the Mountain, Ltd. v. 
Marine-Midland Bank, N.Y. Civ. Ct., 386 
N.Y.S.2d 974, 94 B.L.J. 356. 


§281. Holder of check cannot sue drawee 
bank. 

Georgia (1976) Bank was not obligated 
to cash check drawn on it even though 
the account had sufficient funds and hold- 
ers remedy was against the drawers and 
endorsers. Stewart v. Citizens & S. Nat’ 
Bank, Ga. App., 225 S.E.2d 761, 94 B.L.J. 
162. 


CLEARING HOUSES 

Return of check or note under 
clearing house rule. 

Oklahoma (1976) Once a bank has dis- 
honored a check by the midnight dead- 
line because of insufficient funds in the 
account, the payor bank is excused from 
dishonoring such check by the midnight 
deadline on subsequent presentment of 
the check, when the account remains in- 
sufficient. U.C.C. §§ 3-511(4), 4-302. The 
court rejected plaintiffs argument that 
when an account is insufficient for pay- 
ment of a check, the check can be pre- 
sented for payment repeatedly, and if the 
payor bank fails to dishonor it a second 
or subsequent time within the midnight 
deadline, then the payor bank can be 
held liable for the full amount of the 
check. Goodman v. Norman Bank of 
Commerce, Okla. App., 551 P.2d 661, 94 
B.L.J. 455. 


§294. 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 
U.S. District Court, New Jersey (1976) 
Drawer of a check could not maintain an 
action against collecting bank that made 
payment on the check to a forger. The 
check in question was drawn on the 
United Virginia Bank and was payable 
to one Caprario. It was stolen, and Ca- 
prario’s indorsement was forged by de- 
fendant Snyder and presented to defen- 
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dant bank, which paid the full amount to 
Snyder. Defendant bank indorsed the 
check, “Pay any Bank, prior indorsements 
guaranteed.” The check was placed into 
the collection process, defendant bank re- 
ceived settlement for the item, and United 
Virginia charged plaintiff's account. The 
UCC imposes warranties on a collecting 
bank that run to the payor bank or other 
payor, and then to bank’s transferee and 
to any subsequent collecting bank. U.C.C, 
§$§ 4-207(1), 4-207(2). Plaintiff was none 
of these. United Virginia was the payor 
bank, and plaintiff was not defendant 
bank’s transferee or a subsequent collect- 
ing bank. Thus, no warranty was created 
in plaintiffs favor by the Code. The 
court felt that to permit an action by the 
drawer against a collecting bank on the 
plaintiffs theory that circuity of action 
would be avoided assumed too much. 
The theory is bottomed on the premises 
that (1) the drawer will recover against 
his bank; (2) no defenses are available to 
the bank; and (3) no defenses are avail- 
able to the payor bank’s transferor. These 
premises are not sound, and the orderly 
system of commercial practice envisioned 
by the Code is promoted by a plain read- 
ing of Section 4-207 of the Code, which 
extends no warranties to a drawer of a 
check. Life Ins. Co. of Va. v. Snyder, 
358 A.2d 859, 94 B.L.J. 168. 


New York (1976) Where defendant bank 
was a collecting bank and not a payor 


bank, it was a question of fact whether 
defendant acted reasonably in holding 
plaintiffs drafts for thirty days before 
returning them unpaid. Whitehall Pack- 
ing Co. v. First Nat'l City Bank, App. Div. 
2d Dep't, 390 N.Y.S.2d 189, 94 B.L.J. 636. 


Utah (1976) Where check was payable to 
Robertson and Harrison, but defendant 
bank, in processing it, authorized pay- 
ment to Robertson or Harrison, the bank 
was liable when Harrison absconded with 
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the entire amount of the check. Robert- 
son v. Commercial Sec. Bank, 557 P.2d 
150, 94 B.L.J. 642. 


§330. Right to revoke credit or charge 
back check. 

Maryland (1976) A collecting bank could 
not dishonor checks of its customer for 
insufficient funds when the insufficiency 
was caused by the unilateral action of the 
bank in charging back to the customer's 
account the amount of a check deposited 
by the customer seven months prior to 
the charge back. Boggs v. Citizens Bank 
& Trust Co, of Md., Md. Spec. App., 363 
A.2d 247, 94 B.L.J. 256. 


CONSIDERATION 


Instances of sufficient considera- 
tion. 

Massachusetts (1977) Banks were entitled 
to retain consideration given for their 
loan commitment even though the loan 
was not actually made. Weiner v. Salem 
Five Cents Sav. Bank, 360 N.E.2d 306, 12 
B.L.J. 750. 


§342. 


CORPORATIONS 


§380. Using corporate assets to pay 
debts of directors. 
Arkansas (1976) Membership fee charged 
by bank for issuance of BankAmericard 
and Master Charge cards was a valid 
consideration paid for the many services 
available to members of the bank card 
plans and was not a cloak for usury. Plain- 
tiff refused to pay the membership fee, 
claiming the entire account was tainted 
with usury because the assessment of a 
membership fee amounted to additional 
interest. The court held otherwise, stating 
that the membership fee was not imposed 
as a condition of the loan or extension of 
credit, but as a valid consideration for 
membership in the bank card plans. The 
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card afforded plaintiff the valuable con- 
venience of charging her expenses, rather 
than carrying large amounts of cash, and 
of advising merchants and others of her 
general creditworthiness. Hence, the fee 
was identical to the type of fee charged 
by companies issuing travel and enter- 
tainment cards, such as American Ex- 
press. The bank card plan is a service 
and convenience not available to those 
who do not pay the fee. The burden of 
proof was on plaintiff to prove that the 
bank card contracts were usurious. An 
intention to charge a usurious rate of 
interest will never be presumed. Here, 
the contract signed by plaintiff specifically 
stated that she understood the member- 
ship fee was required whether or not she 
used the bank card for the purposes of 
obtaining credit. The court found it was 
immaterial that plaintiff chose not to use 
the privileges attendant to ownership of 
the card as these privileges were available 
to her and furnished valuable considera- 
tion for the membership cards. Key v. 
Worthen Bank & Trust Co., 543 S$.W.2d 
496, 94 B.L.J. 546. 


DEEDS 


$382.5. Deeds of trust. 

Alabama (1976) An adopted child was 
not a beneficiary under an inter vivos 
trust because she did not fall within the 
class of “children now or later born to 
my son.” Whitfield v. Matthews, 334 So. 
2d 876, 94 B.L.J. 266. 


DELIVERY 


8386. Conditional delivery. 

Texas (1976) Parol evidence was admis- 
sible to prove that the note in question 
was conditionally delivered as a guaranty 
for an indebtedness and thus was deliv- 


ered for a special purpose. Nawas v. 


Holmes, Tex. Civ. App., 541 S.W.2d 283, 
94 B.L.J. 358. 


DEPOSITS 


$389. Definition of deposits. 

Missouri (1976) In the absence of notice 
of fiduciary character of funds deposited 
by customer, bank is not liable to third 
parties in respect of deposit. State ex rel. 
State Highway Comm'n v. Thelnor, Inc., 
Mo. App., 543 S.W.2d 229, 94 B.L.J. 642. 


8405. Special deposits. 

Georgia (1976) Where a man and his 
former wife had a joint checking account 
and the man made a deposit for the sole 
purpose of writing a check to a third 
party and the bank accepted the deposit 
as so limited, the bank acted properly in 
dishonoring two checks drawn by the 
former wife and presented at the bank 
before the man’s check had been posted 
against the account. Andrews v. Citizens 
Bank, Ga. App., 229 S.E.2d 501, 94 B.LJ. 
638. 


8417. Deposits by trustees. 

Illinois (1976) Bank did not incur liability 
to church in cashing checks presented to 
it by the church’s treasurer when he was 
the only authorized signator on the ac- 
count. The bank was protected by the 
Uniform Fiduciaries Act since the trea- 
surer was a fiduciary of the church and 
authorized to receive the proceeds of such 
checks. St. Stephen’s Church v. Seaway 
Nat'l Bank, Ill. App., 350 N.E.2d 128, 94 
B.L.J. 458. 


EXECUTORS, ADMINISTRATORS, 
AND TRUSTEES 


$494. Powers and duties. 
Arizona (1976) Where decedent created 
a testamentary trust for the benefit of his 
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retarded child which provided that the 
trustee use the corpus for the benefit of 
the child and use and apply so much of 
the income and/or principal of the trust 
as it shall deem advisable and necessary 
to provide the care, comfort, support, 
welfare, and other expenses of the child, 
said trustee was liable to the Department 
of Economic Security of Arizona for part 
of the cost of institutional care for the 
child. In re Estate of Schmitz, Ariz. App., 
550 P.2d 243, 94 B.LJ. 80. 


§523. Revocation or alteration of trust. 
Illinois (1976) Proceeds of life insurance 
policy and stock and cash due under a 
profit-sharing fund passed to trustee un- 
der trust agreement executed by decedent 
even though a later trust agreement “re- 
voked” the original agreement. The court 
held that the second agreement merely 
amended the original one. Wheaton Natl 
Bank v. Aarvold, Ill. App., 348 N.E.2d 
520, 94 B.L.J. 266. 


§523.5. Termination of trust. 

Florida (1976) Where testamentary trust 
clearly provided that no distribution be 
made until the three children beneficiaries 
attained the age of twenty-one years, the 
court could not terminate the trust on 
the youngest child reaching the age of 
majority in Florida, which was eighteen 
years of age. Here, the termination of the 
trust was plainly specified, and it was 
conceded by the parties that the youngest 
child had not yet reached twenty-one 
years of age. A court cannot terminate 
a trust when all the beneficiaries are not 
parties to a termination action and with- 
out a determination that the purpose for 
which the trust was established has been 
accomplished. Featherstone v. Tompkins, 
Fla. App., 339 So. 2d 306, 94 B.L.J. 555. 


Texas (1976) Where primary purposes of 
trust had been accomplished and all bene- 
ficiaries agreed to its termination, the 
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court acted properly in terminating the 
trust. Frost Nat'l Bank of San Antonio v. 
Newton, Tex. Civ. App., 543 S.W.2d 196, 
94 B.L.J. 554. 


§525. Conflict of laws. 

Texas (1977) Held that will must be ad- 
mitted to probate as a ministerial act 
without any prior court proceedings in 
Texas so that probate court acted prop- 
erly in admitting foreign will to probate 
and issuing letters testamentary to the 
foreign executor. However, a proceeding 
to determine decedent’s domicile may be 
instituted at any time after the foreign 
will has been properly filed and recorded. 
Wagner v. Estate of Duncan, Tex. Civ. 
App., 546 S.W2d 859, 12 B.L.J. 757. 


§529.5. Constructive trust. 

Illinois (1976) Court found that plaintiff's 
complaint claiming that a certain farm 
and shares of stock should be impressed 
with a trust for the benefit of her and 
her children on the allegation that her 
brother and his wife had agreed to make 
a will leaving the same property to plain- 
tiff and her children, stated a cause of 
action, Stansbury v. Home Bank of Crystal 
Lake, 355 N.E.2d 613, Ill. App., 94 B.L.J. 
365. 


New York (1976) Court will impose a con- 
structive trust on property even if there 
was no express promise to hold for the 
benefit of the transferor where a promise 
may be implied or inferred from the very 
transaction itself. Sharp v. Kosmalski, 
N.Y. App., 386 N.Y.S.2d 72, 94 B.L.J. 369. 


§530. Living trust. 

Colorado (1976) Inter vivos trust was not 
rendered illusory by settlor’s retention of 
power to revoke or modify trust agree- 
ment and to exercise veto over substan- 
tial investments by trustee. Exchange 
Nat'l Bank of Colorado Springs v. Spark- 
man, 554 P.2d 1090, 94 B.L.J. 366. 
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8572. Depositor’s duty to examine re- 
turned vouchers and report irreg- 
ularities to bank. 

Michigan (1976) Statute barring bank 

customer from asserting defense of unau- 

thorized signature more than one year 
from the time the statement and item are 
made available to the customer was ap- 
plicable to situation where check had to 
have two signatures and only one was on 
the checks in question. Plaintiff-company 
had an agreement with defendant-bank 
that required the signatures of both 

Robert McInnes and Ronald Phillips on 

checks drawn on the company’s account 

with defendant. Between April 1970 and 

August 1972, defendant paid a number 

of checks from the company’s account 

without the signature of Phillips. This 
action was brought in February 1974. The 
statute clearly precludes suit by a cus- 
tomer who does not within one yeer dis- 
cover and report his unauthorized signa- 
ture. U.C.C. § 4-406(4). Here, both 
signatures were necessary to make the 
signature an authorized one. The sig- 
nature referred to in the statute is the 
signature of the customer who alleges 
that his account has been improperly 
debited. King of All Mfg., Inc. v. Genesee 
Merchants Bank & Trust Co., Mich. App., 
245 N.W.2d 104, 94 B.L.J. 258. 


8581. —Coliecting bank held liable. 

U.S. Court of Appeals, 5th Cir. (1976) 
Where payee of cashier’s check specially 
indorsed the check to Consumers Invest- 
ment Co. (CIC) and Charles D. Wyche, 
Sr., and the latter's indorsement was 
forged before the check was presented 
to the collecting bank, said bank was 
liable in conversion to the owner of the 
cashier's check. The check was presented 
for deposit and immediate credit to CIC’s 
account. Wyche’s signature was forged, 
but the bank was unaware of the forgery. 


Subsequently, the CIC account was de- 
pleted. The court found that the bank 
was neither a holder nor a holder in due 
course because Wyche’s special indorse- 
ment was forged. The check could only 
be negotiated by both Wyche’s and CIC’s 
signatures together. The forgery rendered 
both special indorsements inoperative 
and prevented the attempted negotiation. 
U.C.C. §§ 3-404(a), 3-204(a). When the 
bank paid the proceeds to a forger, the 
payee’s specific wishes were not carried 
out and the bank converted the payee’s 
funds. U.C.C. § 3-419(1)(c). Tubin v. 


Rabin, 533 F.2d 255, 94 B.L.J. 77. 


FRAUD 


§598. Instrument obtained by fraud. 

U.S. District Court of Appeals, E.D. New 
York (1977) Plaintiff was entitled to sum- 
mary judgement in suit to recover princi- 
pal and interest due on nonnegotiable 
promissory notes where defendants failed 
to establish their defense of fraud. Globe 
Sec. Sys., Inc. v. Percudani, 425 F. Supp. 
191, 94 B.L.J. 752. 


GUARANTY 


8612. Guaranty in general. 

Kansas (1976) A separate oral contract to 
accept a check requires use of clear and 
unequivocal language, importing an ab- 
solute promise to pay, and vague state- 
ments about the financial condition of 
drawer does not constitute guaranty or a 
misrepresentation. Timi v. Prescott State 
Bank, 553 P.2d 315, 94 B.L.J. 457. 


New York (1976) Held, alleged promise 
by plaintiff-lender not to enforce guar- 
anties of individual defendants until 
it first foreclosed on a second mortgage 
given by one of the guarantors was not 
provable as a matter of law where it clear- 
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ly contradicted the terms of the unequiv- 
ocal guaranties. Plaintitt sued to recover 
the unpaid balance of its loan to the cor- 
porate defendant plus interest and a stipu- 
lated attorney’s fee of 15 percent. The in- 
dividual defendants unconditionally guar- 
antied the corporation’s debt in writing 
and authorized plaintiff to enforce each 
individual guarantor’s obligation without 
regard to, and without necessity for, re- 
sorting to any property or interest therein 
held by plaintiff as security for payment 
of any indebtedness and without regard 
to any other guarantor of the indebted- 
ness. The guaranties provided that they 
could not be modified except in writing. 
Despite this language, defendants con- 
tended that plaintiff promised not to en- 
force the guaranties until it foreclosed 
on a second mortgage. Such a promise 
was not provable as a matter of law, and 
plaintiff was entitled to recover the bal- 
ance due on the guaranties plus interest. 
However, the court could not determine, 
on the record before it, the reasonableness 


of the required counsel fees. Accordingly, 
it remanded the case for a hearing as to 
that issue. Community Nat’l Bank & Trust 
Co. of N.Y. v. Intercoastal Trading Corp., 
App. Div. Ist Dep't, 389 N.Y.S.2d 99, 94 
B.L.J. 549. 


Texas (1976) Court held that in action by 
bank against maker and guarantors of 
note to recover balance due on note, it 
was error to sever action against maker 
and enter summary judgement against 
guarantors. Cook v. Citizens Nat'l Bank 
of Beaumont, Tex. Civ. App., 538 S.W.2d 
460, 94 B.L.J. 171. 


Texas (1977) Where, at time of judge- 
ment, corporation was not indebted to 
bank, judgement in favor of one of cor- 
porate principals based on contention that 
bank and other principal impaired the 
loan collateral, was defensive only and 
did not constitute affirmative relief for 
damages. Cleburne Nat'l Bank v. Ken- 
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edco, Inc., Tex. Civ. App., 547 S.W.2d 67, 
94 B.L.J. 753. 


8616. Construction of contract of guar- 
anty. 

Oklahoma (1976) \Vhere defendants guar- 
antied full payment to the bank to the 
extent of $46,250 on a $70,000 loan, their 
liability was not limited to the first $46,- 
250 due, payable, or paid on the loan. 
Rather, the defendants’ guaranty was in- 
tended to assure full payment of the note. 
The balance due on the note was $23,- 
577.20. Thus, defendants claimed that 
since more than $46,250 had been paid, 
their liability was discharged. The court 
disagreed, stating that absent an express 
agreement controlling the application of 
payments on the note, the first payments 
would be considered as satisfying the 
nonguarantied portion of the loan by op- 
eration of law. Defendants’ reliance on 
Oklahoma law stating that payments on 
the principal obligation operate to reduce 
pro tanto the obligations of the guarantor 
thereof was misplaced. 15 Okla. Stat. § 
341 (1971}. Defendants claimed that since 
the principal obligation had been reduced 
in an amount exceeding their guaranty 
limit, their liability was discharged. The 
court held that the statute could not be 
construed to require a dollar-for-dollar 
reduction of the guarantors’ liability in 
this case, Defendants guarantied full pay- 
ment of the note at maturity to the extent 
of $46,250. The guaranty was not limited 
other than in amount and the court would 
not write any other limitation into it. 
State Capitol Bank of Okla. v. Norvick, 
Okla. App. 550 P.2d 587, 94 B.L.J. 78. 


South Carolina (1976) Court interpreted 
an ambiguous guaranty signed by defen- 
dants to mean that they were personally 
responsible and guarantied the payment 
of the first mortgage held by the Leonar- 
dis until paid in full and canceled of rec- 
ord, and that they personally guaranteed 


935 





BANKING LAW JOURNAL 


the payment of the second mortgage held 
by plaintiffs until it had been reduced to 
an unpaid principal balance of $100,000. 
It was the mutual understanding of the 
parties that defendants guaranteed the 
mortgage excepting $100,000, which could 
be realized from the sale of the mortgaged 
motel. Defendants’ claim that they were 
personally liable only on any deficiency 
on the second mortgage over $100,000 
was rejected by the court. The court felt 
that the additional security afforded by 
defendants’ construction of the guaranty 
agreement would not have been sufficient 
to induce plaintiffs to stop foreclosure 
proceedings and reinstate the loan as 
they did after the guaranty was signed. 
William v. Teran, Inc., 221 S.E.2d 526, 
94 B.LJ. 79. 


Texas (1976) Where agreement signed by 
guarantors actually made them co-obli- 
gors, they were liable on the note regard- 
less of whether the holder first sued the 
maker. Universal Metals & Mach., Inc. 
v. Bohart, 539 S.W.2d 874, 94 B.L.J. 258. 


8620. Release of guarantor. 

U.S. District Court, §.D. New York (1976) 
Where loan officer in charge of account 
of debtor failed to disclose to guarantor 
that stock held by bank as collateral for 
the loan was restricted stock, guaranty 
was unenforceable. The guarantor’s ob- 
ligations were not affected by the bank’s 
nondisclosure of the debtor’s guaranties 
on other loans or by the release of other 
guarantors by the bank or by release of 
part of the collateral. Chemical Bank v. 
Layne, 423 F. Supp. 869, 94 B.L.J. 628. 


Washington (1976) The fact that the court 
found a materialman’s lien to be superior 
to that of the mortgagee-bank did not 
amount to a mutual mistake of fact or an 


impairment of security sufficient to op- 
erate as a pro tanto discharge of the guar- 
antors’ obligation to the bank under the 


guaranty agreement. National Bank of 


Wash. v. Equity Investors, 546 P.2d 440, 
94 B.L.J. 263. 


Georgia (1976) Where plaintiff-creditor 
without the guarantor’s consent materially 
altered the instrument on which it sued, 
it was not entitled to judgement against 
defendant. Plaintiff admitted that, some 
months after the execution of the guar- 
anty, its credit manager discovered a 
blank existed in the executed form desig- 
nated as “customer guaranty.” The blank 
spaces, consisting of the name and address 
of the principal, were completed to read 
“Orr Brothers, 6000 Peachtree Boulevard, 
Norcross Georgia.” In fact, the customer 
was “Orr Brothers Carpets, Inc.” and had 
been located at a different address at that 
time. Nor was the principal “Robert Orr 
and Ronald J. Orr, individually and d/b/a 
Orr Brothers” who had been designated 
as co-defendants in the instant suit. The 
court held that materiality is a question 
of law, and it would have been an error 
for the lower court to submit this question 
to the jury. A material alteration voids 
the whole contract at the option of the 
opposing party. U.C.C. § 3-407(1). Here, 
the alteration was material as it fell with- 
in the UCC definition: Any alteration of 
an instrument is material that changes 
the contract of any party thereto in any 
respect, including any such change in (1) 
the number or relation of the parties; or 
(2) an incomplete instrument by complet- 
ing it otherwise than as is authorized. 
U.C.C. § 3-407(1). James Talcott, Inc. v. 
Dettelbach, Ga. App., 226 S.E.2d 309, 94 
B.L.J. 455. 


HOLDERS IN DUE COURSE 


8630. Holder must take without notice of 
defect. 

U.S. District Court, E.D. Pennsylvania 

(1976) Where bank, as assignee of nego- 

tiable instrument, was aware of existence 
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of note but had no knowledge of maker’s 
defenses against assignor, it was a holder 
in due course and was entitled to recover 
on the note. Valley Bank & Trust Co. v. 
American Util., Inc., 415 F. Supp. 298, 94 
B.L.J. 167. 


§632. —Purchaser held put on notice. 
Kansas (1976) Where course of agency re- 
lationship of bank and its assignor indi- 
cated knowledge of transaction pertaining 
to a note, bank took the note subject to 
the maker’s defense of failure of consid- 
eration. Kaw Valley State Bank & Trust 
Co. v. Riddle, 549 P.2d 927, 94 B.L.J. 74. 


8646. —Held not to be value. 

Georgia (1976) Plaintiff-bank could not 
recover on four checks payable to its cus- 
tomer where it did not give value for 
the checks so that it was not a holder in 
due course. General Motors Acceptance 
Corp. v. Bank of Carroll City, Ga. App.., 
226 S.E.2d 815, 94 B.L.J. 162. 


§653. —Fraud not a defense. 

U.S. District Court, E.D. Wisconsin (1977) 
Where plaintiff as assignee of note and 
mortgage established itself as a holder in 
due course, defendant’s defense of fraud 
in the inducement was not effective 
against plaintiff. Federal Nat'l Mortgage 
Ass'n v. Gregory, 426 F. Supp. 282, 94 
B.L.J. 858. 


INDORSEMENTS 


8674. Forms of indorsement. 

U.S. Court of Appeals, 9th Cir. (1976) 
Where defendant forged payee’s indorse- 
ment on front, rather than on back, of a 
U.S. Treasurer’s check, he was guilty of 
violation of federal law. 18 U.S.C. § 495. 
The Uniform Commercial Code requires 
only that an indorsement be written on 
the instrument or on a paper so firmly 
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affixed thereto as to become a part there- 
of. U.C.C. § 3-202(2). In addition, unless 
the instrument clearly indicates that a 
signature is made in some other capacity, 
it is an indorsement. U.C.C. § 3-402. There 
was no evidence introduced here that the 
signature was not intended to be an in- 
dorsement. A genuine signature on the 
face of the U.S. Treasurer’s check would 
have been a legally sufficient indorsement. 
United States v. Tufi, 536 F.2d 855, 94 
B.L.J. 546. 


8682. Capacity in which party signing 
is liable—indorser. 
Georgia (1977) Where plaintiff, payee of 
a promissory note, sued the maker and 
two indorsers and the jury returned a 
verdict against only one of the two in- 
dorsers, the court found the verdict to be 
contradictory and repugnant so that it 
ordered a new trial. Although indorsers 
are jointly and severally liable and an 
action may be maintained against less 
than all, if all are sued, the verdict must 
be consistent. U.C.C. § 3-118(e). A con- 
tradictory verdict is void and no judge- 
ment can be entered thereon. It is ground 
for a new trial. Plaintiff failed to show 
any distinction between the indorsers 
that would support the verdict rendered 
here. The verdict of the jury against the 
maker wes upheld as it did not suffer 
from the same infirmity. Defendants’ con- 
tention that the court should have struck 
from the jury those persons with savings 
accounts at plaintiff-bank was rejected by 
the court. Even assuming those persons 
to be disqualified, defendants were not 
harmed by exhaustion of their peremptory 
strikes and no cause for reversal was 
shown. Nor was failure of consideration 
a valid defense. Defendant claimed said 
defense because the proceeds of the note 
were not deposited in his account, but 
were deposited in that of a third party 
at defendant's request. A contract may 
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be supported by adequate consideration 
as against a promissor under it who never 
received any part of the consideration. 
Eco-Rez, Inc. v. Citizens Bank of Swains- 
boro, Ga. App., 232 S.E.2d 587, 94 B.L.J. 
754. 


INTERPLEADER 


§758.5. Interpleader. 

U.S. Court of Appeals, 7th Cir. (1976) 
A holder in due course of a check on 
which payment had been stopped had 
a superior claim to a fund deposited in 
court by tne drawer of the check than 
that of cattle owners for the sale of whose 
cattle the check was issued to a third 
party. Hebel v. Ebersole, 543 F.2d 14, 
94 B.L.J. 542. 


JUDGMENTS 


§762. Judgments. 

Texas (1976) Bank was entitled to sum- 
mary judgment in suit to recover on two 
notes where it established that it was the 
owner and holder of the notes, that the 
notes were in default, the amounts due 
on the notes, and that defendant was the 
maker, and where defendant did not 
plead an affirmative defense. Hemphill 
v. Greater Houston Bank, Tex. Civ. App., 
537 S.W.2d 124, 94 B.L.J. 78. 


JURISDICTION 


8763.5. Jurisdiction—venue. 

U.S. Court of Appeals, 5th Cir. (1976) The 
court refused to require a Puerto Rican 
bank to stand suit in the federal district 
court in Texas merely because funds were 
deposited in the bank by a Texas resident. 
There were not sufficient contacts in 
Texas by the bank to create in personam 
jurisdiction under the Texas long-arm 


statute. The deposit was made with the 
understanding that it would facilitate a 
loan to the plaintiff's employee. The em- 
ployee defaulted, and the bank claimed 
that the deposit was collateral for the loan 
and refused to return it. No portions of 
the loan contract were to be performed 
in Texas, and the bank had done nothing 
by which it purposefully availed itself of 
the privilege of conducting activities 
within Texas so as to bring it within the 
court’s jurisdiction. Great Commonwealth 
Life Ins. Co. v. Banco Obero de Ahorro, 


535 F.2d 331, 94 B.L.J. 163. 


Illinois (1976) Fact that Illinois bank re- 
possessed a car purchased in Illinois, but 


later moved to and repossessed in Ari- 
zona, was sufficient for an Arizona court 
to obtain long-arm jurisdiction over the 
bank. Stupar v. Bank of Westmont, III. 
App., 352 N.E.2d 29, 94 B.L.J. 260. 


New York (1976) The court held that, 
standing by itself, a correspondent bank 
relationship, without any other indicia or 
evidence to explain its essence, may not 
form the basis for long-arm jurisdiction. 
Amigo Ford Corp. v. Marine-Midland 
Bank, 384 N.Y.S.2d 124, 94 B.L.J. 77. 


LETTERS OF CREDIT 


8766. Letters of credit. 

U.S. District Court, Minnesota (1976) De- 
fendant-bank’s letter, labeled “trrevocable 
Credit, No. 892,” was a letter of credit 
within the meaning of Minnesota law, 
and its issuance was not beyond the 
power of a national bank. It was a proper 
device to be used as a loan commitment 
standby fee. Prudential Ins. Co. of Am. 
v. Marquette Nat'l Bank of Minn., 419 
F. Supp. 734, 94 B.L.J. 538. 


Colorado (1977) Court held that letter 
of credit is primarily a contract between 
the issuer and the beneficiary and liability 
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arising on the part of the issuer is inde- 
pendent of the underlying contract be- 
tween the beneficiary and the customer. 
Dovenmuehle, Inc. v. East Bank of Colo- 
rado Springs, Colo. App., 563 P.2d 24, 
94 B.L.J. 766. 


South Carolina (1977) Bank was obligated 
to honor letter of credit representing one- 
half of a loan commitment fee even 
though the lender incurred no monetary 
loss on the transaction. Brummer v. Bank- 
ers Trust of S.C., 231 S.E.2d 298, 94 B.L.]. 
650. 


§767. —Bank’s refusal to pay. 

New York (1976) Where plaintiff in whose 
favor a letter of credit had been issued 
had complied with the terms of the letter 
of credit by presenting required docu- 
ments, the alleged fact that the goods 
that prompted letter of credit were defec- 
tive did not defeat plaintiff’s claim to 
the proceeds. Capehart Corp. caused de- 
fendant-Bank of Boston International to 
issue an irrevocable letter of credit in the 
sum of $100,000 in favor of plaintiff-bank, 
for the benefit of Capehart’s vendor. It 
was conceded that plaintiff complied with 
the terms of the letter of credit, but Cape- 
hart complained that the goods it pur- 
chased from its vendor were defective. 
It was these goods that prompted the 
letter of credit. A letter of credit is a 
contract, While it is linked to another 
understanding or contract, it is indepen- 
dent of it. Capehart was not a party to 
the letter of credit, which represented 
a separate agreement between plaintiff- 
bank and defendant-Bank of Boston In- 
ternational. The contract between Cape- 
hart and its vendor was also separate and 
distinct from the letter of credit contract. 
If the goods were defective, then Cape- 
hart had its remedy against the vendor 
for damages. Shanghai Commercial Bank 
v. Bank of Boston Int'l, App. Div. Ist 
Dep't, 385 N.Y.S.2d 548, 94 B.L.J. 454. 
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Tennessee (1976) Where, considering all 
the documents, the tenor of the ietters 
of credit in question was that they be 
paid on presentation of a sight draft, 
nothing further was required, and the 
letters did not incorporate the underly- 
ing transaction between the parties. CNA 
Mortgage Inv. v. Hamiltcn Nat'l Bank, 
Tenn. App., 540 S.W.2d 23+, 94 B.L.J. 361. 


VOLUME Il 
GENERAL LIENS 


§821.5. Tax liens. 

New York (1976) Held, that once bank 
was served with a tax compliance agent's 
levy, its right of setoff terminated and it 
was obligated to turn over the funds in 
its customer's account to the agent. Indus- 
trial Comm’r v. South Shore Amusements, 
Inc., App. Div. Ist Dep't, 389 N.Y.S.2d 
850, 94 B.L.J. 635. 


LOAN AND DISCOUNT 


§822.5. Relation between bank and bor- 
rower. 

Minnesota (1976) Bank did not establish 
a fiduciary relationship with its customers 
where it merely made loans to them and 
encouraged them to obtain a loan from 
the Small Business Administration of the 
federal government. Sternberg v. North- 
western Nat'l Bank of Rochester, 238 
N.W.2d 218, 94 B.L.J. 265. 


§823. Excessive loans. 

Georgia (1976) Where bank, which had 
loaned its legal limit to a corporate cus- 
tomer, arranged further indirect accom- 
modation by way of customer and ar- 
ranged a loan to one of the corporation’s 
directors, the loan was not void. A loan 
made by a national bank in excess of its 
loan limitation is not void as to the bor- 
rower, but subjects the bank and its offi- 
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cers to certain specified forfeitures and 
penalties upon action in a federal court 
by the government. 12 U.S.C. § 93. A bor- 
rower cannot interpose the defense of 
a violation of national banking law to 
resist payment of a loan. The court also 
held that a president or other officer of 
a bank is precluded from entering an 
arrangement with one of the bank’s de- 
positors by which funds or other security 
due the bank will be impaired, or from 
making promises which will relieve the 
maker of a note from responsibility. Here, 
evidence on the maker’s allegation that 
he had an oral hold-harmless agreement 
with the bank was inadmissible. The note 
was unambiguous on its face, and on parol 
evidence, which was inconsistent with the 
note, could be offered by the maker. Coop- 
er v. Mercantile Nat'l Bank, Ga. App., 224 
S.E.2d 442, 94 B.L.J. 76. 


NATIONAL BANKS 


§902. Powers of national banks gener- 
ally. 

U.S. District Court, D. Arizona (1976) 
A national bank is not empowered under 
the National Bank Act to market the 
Retail Information Service or other com- 
parable service to the general public or 
to bank depositors when the performance 
of the data processing service is not con- 
venient or useful or does not bear a direct 
relationship to the bank’s performance of 
any of the express powers specified by 
the National Bank Act. National Retailers 
Corp. of Ariz. v. Valley Nat'l Bank, 411 
F. Supp. 308, 94 B.L.J. 73. 


$927. Action against national bank. 

Georgia (1976) A national bank may be 
sued in state court in any county in which 
it operates a branch bank. Plaintiff sued 


defendant-bank in DeKalb county, claim- 


ing that it was located at mary sites in 
the county furnishing full service. De- 


fendant rejoined that as a national bank, 
venue against it was governed by federal 
law, and declared that it could only be 
sued in the county in which its charter 
was issued and where it had its principal 
place of business. 12 U.S.C. § 94. There 
was no dispute that under the statute, 
the suit had to be brought in a district 
or a county in which the bank was “estab- 
lished” or “located.” It was in the inter- 
pretation of these words that the parties 
disagreed. The court held that once a 
national bank is “established” in a state 
and opens branch offices in counties other 
than the county of its principal office 
at which it conducts its general banking 
business, the bank is present at all times 
in each such branch, and is located there- 
in within the meaning of the statute. 
Thus, it is subject to suit in a state court 
in such county just as it is in the county 
wherein its principal office is located. 
Citizens & S. Nat'l Bank v. Bougas, Ga. 
App., 227 S.E.2d 434, 94 B.L.J. 259. 


Texas (1976) Where the primary purpose 
of South Padre Development Co.'s suit 
against a national bank was transitory in 
nature, it had to sue the bank in its coun- 
ty of residence. South Padre Dev. Co. v. 
Texas Commercial Bank Nat'l Ass’n, Tex. 
Civ. App., 538 S.W.2d 475, 94 B.L.J. 165. 


OFFICERS, DIRECTORS, AND 
EMPLOYEES OF BANKS 


$1099. —Criminal liability. 

U.S. Court of Appeals, 4th Cir. (1976) 
Defendant-bank officer, who was con- 
victed of misapplication of bank funds, 
was entitled to a new trial where the 
court’s charge with respect to the distinc- 
tion between bribery and lawful goodwill 
expenditures was inadequate and where 
its instructions on the meaning of “injure” 
and “intent to injure or defraud” were 
incorrect. United States v. Arthur, 544 
F.2d 730, 94 B.L.J. 550. 
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U.S. Court of Appeals, 5th Cir. (1976) 
Director and plurality shareholder of 
bank who drew checks on_ insufficient 
funds was guilty of willfully misapplying 
funds 18 U.S.C. § 656. United States v. 
Killian, 541 F.2d 1156, 94 B.L.J. 359. 


PAYMENT 


§1208. Payment in general. 

New Jersey (1976) An attorney holding 
funds in his trust account was not 
holder in due course and had to return 
said funds to the bank that had errone- 
ously paid them on an account that had 
insufficient funds. Maplewood Bank & 
Trust Co. v. F.I.B., Inc., 362 A.2d 44, 
94 B.L.J. 459. 


a 


81210. —Liability of drawee. 

Louisiana (1976) Where instructions on 
deposit slip were inconsistent with checks 
deposited and one check was not in- 
dorsed, the bank in which the checks 
were deposited had a duty to resolve the 
ambiguity and require a proper indorse- 
ment of the check Davis v. Miller Build- 
ers & Developers, Inc., La. App., 340 So. 
2d 409, 94 B.L.J. 640. 


Nebraska (1976) Where defendant-bank 


was a payor bank and not a collecting 


bank, it was liable for the face amount 
of items received by it and that it failed 
to return within the time prescribed by 
law and where it failed to give notice of 
dishonor or nonpayment within the time 
prescribed by law. Berman v. United 
States, 249 N.W.2d 187, 94 B.L.J. 630. 


81233. —Stale check. 

Texas (1976) Fact that payee held checks 
for several months without presenting 
them for payment did not relieve maker 
of obligation on the checks or liability 
on the underlying agreement. Kaiser v. 
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Northwest Shopping Center, Inc., Tex. 
Civ. App., 544 S.W.2d 785, 94 B.L.J. 633. 


81244. Payment of unindorsed checks. 
New York (1976) Where bank accepted a 
certified check drawn on it payable to 
a savings and loan association and issued 
its own bank check as a substitute with- 
out requiring the payee’s indorsement, it 
was negligent and liable to the drawer 
of the check for its full face value. Tonelli 
v. Chase Manhattan Bank Sup. Ct. N.Y. 
County, 386 N.Y.S.2d 723, affd 386 
N.Y.S.2d 424, 94 B.L.J. 445. 


PRESENTMENT FOR PAYMENT 


$1302. Place of presentment. 

Florida (1977) Nonresident maker ot 
promissory note was within the long-arm 
jurisdiction of the Florida court because 
his default on a note was a breach of a 
contract in Florida. Dunham and Dilbeck 
executed a promissory note to a Florida 
bank. Although only Dunham was a 
Florida resident, both men were present 
at the bank when the note was executed. 
A 1973 amendment to Florida law added 
to the reach of the long-arm statute any 
person breaching a contract in this state 
by failing to perform acts required by 
the contract to be performed in this state. 
Fla. Stat. § 48.194. Dilbeck’s breach of 
contract in Florida was his failure to pay 
the note to the bank. The note did not 
mention the place of payment, so it was 
payable at the residence of the payee. 
Thus, Dilbeck was subject to the jurisdic- 
tion of the Florida courts, Fla. Stat. § 
48.193(1)(9). First Nat'l Bank of Kissim- 
mee v. Dunham, 342 So. 2d 1021, 94 
B.L.J. 856. 


$1322. Waiver of presentment. 

Texas (1976) Where promissory note and 
security agreement executed by defendant 
in connection with purchase of cattle 
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from plaintiff stated that presentment and 
notice of acceleration were waived by 
defendant, plaintiff was entitled to a 
money judgment on defendant's default. 
The note specifically provided that any 
default in punctual payment of the prin- 
cipal or interest shall mature the entire 
indebtedness at the holder’s option. About 
one month after the due date of the first 
installment of the note, defendant was 
still in default, and plaintiff, without pre- 
senting the note to, or making demand 
of, defendant for payment of the delin- 
quent amounts or giving notice of inten- 
tion to accelerate the maturity of the 
note, instituted this suit The lower court 
found that defendant was in default and 
owed the balance of $65,492.30 on the 
note, but that defendant was not entitled 
to judgment for that amount because he 
had not presented the note for payment 
and given notice of intention to acceler- 
ate. The court of civil appeals overruled 
this decision and found that plaintiff, by 
the terms of the note and security agree- 
ment, did not have to present the note 
or give notice of acceleration. Thus, he 
was entitled to immediate entry of a 
judgment for the amount due on the 
matured note. Presentment or notice is 
entirely excused when the party to be 


charged has waived it expressly either 


before or after the due date. U.C.C. § 
3-511(b)(1). Sylvester v. Watkins, Tex. 
Civ. App., 538 S.W.2d 827, 94 B.L.J. 166. 


RECORDS OF BANK 


Privacy — coristitutionality of 

statutes—legal process to ex- 

amine. 
Washington (1976) Bank did not violate 
its customer’s constitutional rights by tell- 
ing police of the status of his account 
where an obviously bad check had been 
drawn on the account by a person autho- 
rized to sign checks on it. State v. Mc- 


Cray, Wash. App., 551 P.2d 1376, 94 
B.L.J. 460. 


SAVINGS BANKS 


§1365. Production of passbook. 
Louisiana (1976) Bank could not refuse 
to give balance in decedent’s savings ac- 
count to plaintiff-administratrix because 
she was not in possession of the passbook. 
The bank’s claim that a contract existed 
between it and decedent whereby the 
passbook had to be surrendered before 
the whole amount of the account could 
be withdrawn, was rejected by the court. 
The probate law superseded any such 
contract between the parties. Thorn v. 
Whitney Nat'l Bank of New Orleans, La. 
App., 326 So. 2d 606, 94 B.L.J. 81. 


STATUTE OF FRAUDS 


81382. Liability under statute. 

Michigan (1977) Parol evidence was ad- 
missible to show that a loan made by 
plaintiff to defendant was only an inter- 
mediate step meant to culminate in the 
execution of a large commercial mort- 
gage, since the parol evidence was not 
inconsistent with the written instruments, 
which made no mention of later loans. 
However, since defendants were trying 
to prove that the actual agreement con- 
templated the eventual execution of a 
commercial mortgage, such agreement fell 
squarely within the statute of frauds and 
a memorandum was required. Although 
the parol evidence rule is not so broad 
as to prevent a showing of subsequent 
oral modification, the modification here 
required a writing. Defendants also 
claimed that a rescheduling of payments 
under the note had been agreed to. The 
court found that for such a modification 
to be valid, it must either be supported 
by consideration or be in writing. Mich. 
Comp. Laws. Ann. § 566.1. Michigan 
Nat’l Bank v. Holland-Dozier-Holland 
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Sound Studios, Mich. App., 250 N.W.2d 
532 94 B.L.J. 755. 


STOPPING PAYMENT 


§1474. Liability of bank paying stopped 
check. 

Georgia (1976) Where stop payment or- 
der was properly given, bank was liable 
to its customer for damages sustained by 
it as a result of the bank’s improper pay- 
ment on the stopped instruments. Georgia 
Motor Club, Inc. v. First Nat'l Bank & 
Trust Co., Ga. App., 224 S.E.2d 498, 94 
B.L.J. 76. 


TAXATION 


§1503.5. —Bank taxation generally. 

Louisiana (1977) Collector of revenue of 
the State of Louisiana established a cause 
of action against bank in a suit to com- 
pel bank to comply with a subpoena duces 
tecum and to collect occupational license 
taxes. Defendant was a domestic bank- 
ing corporation that operated a travel de- 


partment, and plaintiff alleged that this 
activity was subject to the occupational 


license tax. The subpoena issued by 
plaintiff demanded that defendant pro- 
duce all business records pertaining to 
commissions and/or income received from 
the travel department. The court found 
that the law limits the taxation of banks 
only so long as they are engaged in bank- 
ing activities. La. Rev. Stat. § 47:8. 
Whether a particular activity of a bank 
is a banking activity is a question of fact 
to be decided on the merits of a case. The 
court disagreed with defendant’s proposi- 
tion that any business activity undertaken 
by a bank is necessarily a banking activ- 
ity. Defendant's claim that the statute 
specifically exempts banks from occupa- 
tional license taxes was also rejected by 
the court. La. Rev. Stat. § 47:396(D). The 
exemption refers only to banks “doing a 
banking business” or “engaged in the 
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practice of [its] profession.” La. Rev. 
Stat. § 47:1967. The court also held that 
plaintiff was entitled to subpoena the 
bank’s records relative to the operation 
of the travel department. Plaintiff, by 
law, was authorized to enforce the col- 
lection of all taxes that may be due and 
to investigate, hold hearings, and sub- 
poena in connection therewith. La. Rev. 
Stat. § 47:1541. Traigle v. American Bank 
& Trust Co., La. App., 343 So. 2d 253 94 
B.L.J. 751. 


TRANSFER WITHOUT INDORSEMENT 


$1556. Effect of transfer without in- 
dorsement. 
Georgia (1977) The absence of the payee’s 
indorsement and the failure of the collect- 
ing bank to supply the missing indorse- 
ment did not affect the defendant-payor 
bank’s right to pay the check and debit 
the plaintiffs’ account. Plaintiffs, husband 
and wife, had a joint checking account 
on which the husband drew a check pay- 
able to Aquatic Industries. Aquatic de- 
posited the check in its bank, but failed 
to indorse it. The bank also failed to 
supply the missing indorsement as it was 
authorized to do. U.C.C. § 4-205(1). The 
bank indorsed the check and forwarded 
it to defendant who paid it and debited 
plaintiffs’ account. As against its customer, 
a bank may charge against his account 
any item that is otherwise properly pay- 
able from that account even though the 
charge creates an overdraft U.C.C. § 4- 
401 (1). Here, the check was otherwise 
properly payable when presented to de- 
fendant. The court found the check was 
made payable to the order of a named 
payee and delivered to the payee. At 
the time of delivery, the check became 
properly payable and defendant was au- 
thorized to charge it to its customers’ ac- 
count. The lack of indorsement prevented 
the check from being negotiated, but it 
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was transferred from the payee to its 
bank and then to defendant-bank. There 
was no indication that these transfers 
were void. The UCC does not prevent 
transfers of negotiable order paper with- 
out indorsement. U.C.C. § 3-201(1). 
Where a holder of an instrument payable 
to order transfers it for value without 
an indorsement, the transfer vests in the 
transferee all the title that the transferor 
had in the paper. Therefore, plaintiffs 


could not recover against defendant-bank, 
First Nat'l Bank of Gwinnett v. Barrett, 
Ga. App., 233 S.E.2d 24, 94 B.L.J. 864. 


TRUTH IN LENDING 


$1562.06. Truth in Lending. 

U.S. Court of Appeals, 5th Cir. (1976) 
Failure by creditor to disclose cost of 
credit life insurance in the disclosure 
statement and its further failure to in- 
clude such cost in the finance charge on 
each monthly statement constituted a vi- 
olation of the Truth in Lending Act. The 
court rejected defendant’s contention that 
the omission was a clerical error within 
the contemplation of the statute. 15 
U.S.C. § 1640(c). Defendant provided no 
evidence that the failure to fill in the cost 
of credit life insurance was a bona fide 
error. Nor did it even plead that it had 
any procedure reasonably adapted to 
avoid any such error as is required by 
the same statute. Thus, defendant vi- 
olated Section 226.4(a)(5) of Regulation Z 
by failing to include the cost of credit life 
insurance in the amount of the finance 
charge. The court also held that plaintiff 
was limited to a single recovery against 
defendant, even though plaintiff was sent 
a number of monthly statements. Each 
statement was not a separate transaction 
giving plaintiff the right to recover the 
statutory damages. 15 U.S.C. § 1640(g). 
Turner v. Firestone Tire & Rubber Co., 
537 F.2d 1296, 94 B..J. 457. 


U.S. Court of Appeals, 5th Cir, (1976) 
Court held that creditors were not re- 
quired to disclose as a default charge the 
fact that the loan agreement gave them 
the contract right to accelerate and de- 
mand payment of the entire indebtedness, 
including unearned finance charges, where 
state law provided only that usurious 
unearned finance charges may not be 
exacted in a state court proceeding to 
collect the accelerated indebtedness. Reg- 
ulation Z of the Truth in Lending Act 
requires that a lender specifically disclose 
and label the “amount, or method of 
computing the amount, of any default, 
delinquency, or similar charges payable 
in the event of late payments” Reg. Z § 
226.8(b)(4). It was held that payment of 
an accelerated indebtedness did not con- 
stitute default charges. McDaniel v. Ful- 
ton Nat'l Bank of Atlanta, 543 F.2d 568, 
94 B.LJ. 544. 


U.S. Court of Appeals, 5th Cir. (1977) 
Held that lender and loan broker were 
not required to itemize the amount of 
the two prior loans to be retired by part 
of the loan proceeds, but failure to in- 
clude the broker’s fee as part of the pre- 
paid finance charge rendered defendants 
liable to the borrower. McGowan v. 
Credit Center of No. Jackson, Inc., 546 
F.2d 73, 94 B.L.J. 646. 


U.S. District Court, D. Hawaii (1976) A 
disclosure statement that was unclear and 
ambiguous in its identification of the prop- 
erty to which the creditor’s security in- 
terest attached was in violation of the 
Truth in Lending Act and its regulations. 
Sneed vy. Beneficial Fin. Co. of Hawaii, 
410 F. Supp. 1135, 94 B.LJ. 74. 


U.S. District Court, D. New Mexico (1976) 
Fact that acceleration clause of retail in- 
stallment contract was on the reverse side 
of the contract did not viclate the Truth 
in Lending Act where the method for 
rebating unearned interest was set forth 
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on the front of the instrument. Plaintiffs 
purchased a car from defendant, Navajo 
Motors, Inc. Defendant-bank loaned 
plaintiffs the money for the purchase. The 
bank prepared and supplied to Navajo 
the retail installment contract used. Un- 
der the Act, the bank was a creditor and 
Navajo acted as the business conduit and 
agent for the bank. A creditor is required 
to disclose the default, delinquency, or 
similar charges payable in the event of 
late payments. 12 C.F.R. § 226.8(a). How- 
ever, if the contract contains an acceler- 
ation clause and also clearly states that 
unearned interest will be rebated and 
the method, the acceleration clause need 
not appear on the front of the contract. 
Here, the method of rebate on prepay- 
ment was disclosed on the front of the 
contract. Also, New Mexico law requires 
the rebate of unearned interest to a debtor 
after acceleration of an installment obli- 
gation. Thus, the statutory language con- 
cerned with “default, delinquency and 
similar charges” mandates disclosure only 
of specific monetary sums, in addition 
to the amounts already due under the 
loan, that are imposed because of late 
payment of an installment or installments. 
A right of acceleration under which the 
creditor must rebate the unearned portion 
of the finance charge is not encompassed 
within the disclosure required by law. 15 
U.S.C. § 1638(a)(9); 12 C.F.R. § 226.8(b) 
(4). United States ex rel. Hornell v. One 
1976 Chevrolet, 425 F. Supp. 550, 94 
B.L.J. 864. 


U.S. District Court, W.D. Pennsylvania 
(1976) Where both defendant-car dealer- 
ship and financier were found to be cred- 
itors within the meaning of the Truth in 
Lending Act, defendant violated Regula- 
tion Z by failing to disclose financier’s 
identity as a creditor on the retail sales 
installment contract executed by plain- 
tiff. Lauletta v. Valley Buick, Inc., 421 
F. Supp. 1036, 94 B.L.J. 547. 
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Alabama (1976) Where cost of credit life 
insurance was not shown as a separate 
item, but was included in the amount of 
the finance charge so that the finance 
charge exceeded the 8 percent add-on 
permitted by statute, the creditor was not 
entitled to recover any interest and had 
to refund interest already paid by the 
borrower. Ingram v. Bank of Brewton, 
Ala. App., 340 So. 2d 815, 94 B.L.J. 637. 


Louisiana (1976) Plaintiff instituted suit 
for the balance due on a promissory note, 
and defendant answered, praying for 
double the amount of the finance charge 
as a setoff for alleged violations of the 
Truth in Lending Act. The court ruled 
that although defendant was barred by 
the statute of limitations from suing plain- 
tiff on the alleged disclosure violations, 
he could plead them as a defense. Reg- 
ulation Z requires that the total amount 
of the finance charge, with a description 
of each amount included, be disclosed. 
Reg. Z § 226.8(d)(3). Defendant claimed 
that the disclosure statement given him 
did not contain a description of each 
amount included. The court held that 
this requirement was applicable only 
where the total amount of the finance 
charge included more than one compo- 
nent. Where only a single type of charge 
comprises the finance charge, disclosure 
of the total dollar amount of such charge, 
using the term “finance charge,” complies 
with the statutory requirement and no 
further identification is necessary. It was 
also held that plaintiff was not required 
to disclose the acceleration clause where 
state law provided that the creditor must 
rebate the unearned interest portion of 
the finance charge. No provision of the 
relevant statutes required the disclosure 
of a creditor's right to accelerate payment 
on default. 15 U.S.C. § 1639(a)(7); 12 
C.F.R. § 226.8(b)(4). When the creditor 
is obligated to rebate the unearned in- 
terest, there is no additional charge to the 
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debtor and no need to disclose. Here, 
the contract executed by the parties spe- 
cifically incorporated Louisiana consumer 
credit law, which provided a rebate of 
unearned interest on payment of the debt 
upon acceleration. La. Rev. Stat. Ann. 
§ 9:3510. Termplan Mid-City, Inc. v. 
Laughlin, La. App., 333 So. 2d 738, 94 
B.L.J. 169. 


Louisiana (1976) Plaintiff-credit service 
company was held to have violated Reg- 
ulation Z of the Truth in Lending Act by 
failing to describe the property subject 
to the chattel mortgage on the disclosure 
statement. 12 C.F.R. § 2268(b)(5). As a 
result of this violation, plaintiff was liable 
to defendant for a penalty of double the 
finance charge. Plaintiff had obtained 
judgment against defendant on a promis- 
sory note. Defendant then appealed to 
reurge his affirmative defense of setoff of 
the penalty for violation of Regulation Z. 
Plaintiff claimed the affirmative defense 
was barred by the statute of limitations 
which set a time limit of one year from 
the date of occurrence for filing an action 
for penalties. 15 U.S.C. § 1640(e). It was 
not disputed that more than one year had 
elapsed since the occurrence of the 
breach. However, defendant maintained 
that while the penalty claim was lost as 
an affirmative action, it remained a viable 
defense under Louisiana law. The court 
agreed and held that a time-barred pen- 
alty claim under 15 U.S.C. § 1640 could 
be the basis of a valid affirmative defense 
of setoff. The Louisiana statute permits 
use of any prescribed obligation inciden- 
tal to, or connected with, the obligation 
sought to be enforced as a defense. La 
Code Civ. Pro., Art. 424 (1960). Thus, 
defendant was entitled to offset the 
amount of the penalty against his liability 
on the promissory note. Reliable Credit 
Serv., Inc. v. Bernard, La, App., 339 So. 
2d 952, 94 B.L.J. 541. 


New York (1976) Court held that defen- 


dant was liable only for the statutory 
limit of $50 where use of his credit card 
was unauthorized. The Truth in Lending 
Act is an integral part of New York State 
law with respect to credit cards. N.Y. 
Gen. Bus. Law § 512. It provides that 
the burden of proof is on the credit card 
issuer to show that use was authorized 
or, if use was unauthorized, then the bur- 
den of proof is on the card issuer to show 
that the conditions of liability for the un- 
authorized use as set forth in the statute 
have been met. 15 U.S.C. § 1643. Con- 
gress’ express intention was to protect the 
consumer against charges for unautho- 
rized use of his credit card and to limit 
his liability for such unauthorized use to 
$50 provided that the issuer had com- 
plied with certain conditions precedent 
as set forth in the law. First Nat'l City 
Bank v. Mullarkey, Civ. Ct. Queens 
County, 385 N.Y.S.2d 473, 94 B.L.J. 634. 


New York (1977) Court certified the ac- 
tion as a class action and defined the 
class as consisting of all persons to whom 


inaccurate Truth in Lending disclosures 
were made by defendant in mortgage 
transactions between July 15, 1974 and 
July 17, 1975. The Truth in Lending Act 
expressly contemplates class actions for 
the recovery of civil penalties. It is also 
clear that Congress contemplated the 
maintenance of such actions in state court. 
The court felt that the question of pos- 
sible conflicts of interest between the 
class representatives and the class mem- 
bers did not have to be resolved finally 
at this stage of the litigation. The ele- 
ments of the named plaintiffs’ causes of 
action were substantially identical to 
those of the class, so that a sufficient com- 
monality of interest had been established 
to warrant class-action certification. The 
fact that the named plaintiffs sought 
damages in different amounts or even a 
remedy of a different character would not 
impair their ability to fairly represent the 
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class. Defendant claimed that the pro- 
posed notice and the “opt-out” statement 
were unfair in their tone and in the re- 
quirement that those seeking to opt out 
have their declarations notarized. The 
court has broad discretion in directing the 
form and manner of notice to be given to 
class members. N.Y. Civ. Prac. Law & 
Rules § 904(c). A fundamental requirement 
of any notice is that it present a balanced 
statement of the potential class members’ 
rights and liabilities. The court found 
that plaintiffs’ notice required modifica- 
tion because it did not contain a descrip- 
tion of the class, so that an individual 
could determine whether he actually was 
a member. Vickers v. Home Fed. Sav. & 
Loan Ass'n, App. Div. 4th Dep't, 390 
N.Y.S.2d 747, 94 B.L.J. 644. 


New York (1977) Lender’s failure to dis- 
close that its security interest in after- 
acquired property was limited by the 
UCC and that the Rule of 78s allows an 
exclusion for an irregular first install- 
ment, did not make its disclosure state- 
ment deficient or violative of Federal 
Truth in Lending Act provisions or New 
York State Banking Law. Public Loan 
Co. v. Hyde, 390 N.Y.S.2d 971, 94 B.L.J. 
643. 


Washington (1977) In an action to re- 
cover on a promissory note and to fore- 
close on a security agreement accom- 
panying the note, the court found that 
the lender substantially complied with the 
Truth in Lending Act and the regulations 
even though some sequential deficiencies 
existed in the disclosure statement. All 
information required to be disclosed must 
be disclosed clearly and conspicuously 
and in a meaningful sequence. 15 U.S.C. 
§ 1631(a); 12 C.F.R. § 226.6(a). Meaning- 
ful sequence requires groupings of log- 
ically related terms and that the terms in 
the groupings are arranged in a logically 
sequential order emphasizing the most 
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important terms. Here, the court found 
that the cost of insurance premiums was 
clearly stated in the numerical portion of 
the disclosure statement. The statement 
was not deficient simply because the cost 
of insurance was not contained within 
the voluntary insurance requisition. It 
also held that the amount of the delin- 
quent charge was not so unclear as to be 
violative of the Act or Regulations, al- 
though it would have been better to des- 
ignate it as $.53 instead of .53. 12 C.F.R. 
§ 226.6(a). The court rejected defendant's 
claim that the due-date provisions and 
the default clause were not in a meaning- 
ful sequence. It held that the disclosure 
statement was not defective merely be- 
cause the due date was set out at the top 
of the page and the default clause and 
due-date explanation were set forth in the 
explanation portion of the disclosure 
statement. Since the disclosure statement 
violated neither the Act nor the regula- 
tions, defendant was not entitled to dam- 
ages or attorney’s fees. 15 U.S.C. § 1640 
(a)(2). GAC Fin. Corp. of Spokane v. 
Burgess, Wash. App., 558 P.2d 1386, 94 
B.L.J. 648. 


UNIFORM COMMERCIAL CODE 


§1562.59. Article 9—Secured transac- 
tions. 

Michigan (1976) An unsecured creditor 
claiming a statutory imposition of a trust 
fund for materialmen and laborers can 
take priority over a prior perfected se- 
curity interest in all present and after- 
acquired contract rights, accounts, gen- 
eral intangibles, and chattel paper. Na- 
tional Bank of Detroit v. Eames & Brown, 
242 N.W.2d 412, 94 B.L.J. 262. 


Minnesota (1976) Under the UCC, a jun- 
ior but perfected security interest had 
priority over a senior but unperfected 
security interest. The assignment of the 
right to receive payment of the proceeds 
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of a construction contract involved a 
Uniform Commercial Code security in- 
terest and not a real estate transaction 
excluded by the UCC. H. & Val J. Roths- 
child v. Northwestern Nat'l Bank of St. 
Paul, 242 N.W.2d 844, 94 B.L.J. 73. 


UNIFORM CONSUMER CREDIT 


§1563. Uniform Consumer Credit Code 
generally. 
U.S. Court of Appeals, 10th Cir. (1976) 
Where the court found a note signed by 
plaintiff-purchasers was negotiable in vi- 
olation of the Uniform Consumer Credit 
Code (U3C), defendants were entitled to 
statutory penalty. Circle v. Jim Walter 
Homes, Inc., 535 F.2d 583, 94 B.L.J. 164. 


USURY 


§1564. What constitutes usury. 

New Mexico (1976) Where parties to note 
intended it to be the personal obligation 
of the individual makers and not of the 
corporate guarantor and where stock was 
transferred as condition of the loan at a 
bargain price, the bargain constituted ad- 
ditional interest on the note, and the loan 
was usurious. First Nat'l Bank in Albu- 
querque v. Danek, 556 P.2d 31, 94 B.L.J. 
541. 


South Carolina (1976) Plaintiffs were en- 
titled to cancellation of a mortgage secur- 
ing their promissory note and to double 
the amount of usurious interest paid by 
them where the promissory note executed 
by them was usurious on its face. Daven- 
port v. Unicapital Corp., 230 S.E.2d 905, 
94 B.L.J. 747. 


§1565. —Transactions held not usurious. 
Oklahoma (1976) Where lender was not 
regularly engaged in the business of mak- 
ing loans, the loan to defendant-borrower 
was not a consumer loan and was there- 


fore not usurious. Barnes v. Helfenbein, 
548 P.2d 1014, 94 B.L.J. 73. 


§81569. —Commissions, bonuses, ex- 
penses, etc. 
Arizona (1976) Court held that loans made 
to plaintiffs in the amount of $235,090 at 
10 percent interest per annum were ren- 
dered usurious by the lender requiring 
payment of a 4 percent brokerage com- 
mission and a $35,000 consultation fee for 
a feasibility study. The lender was a 
corporation that was the parent company 
in a corporate conglomerate consisting of 
three other corporations. The corpora- 
tions had interlocking directors and of- 
ficers, and all the stock in the other three 
corporations was owned by the parent. 
The brokerage commission and consulta- 
tion fee were paid to two different cor- 
porations within the conglomerate. All 
the stock in the parent corporation was 
owned by three individuals through a 
voting trust. It was held that plaintiffs 
were entitled to recover the brokerage 
commission, the consultation fee, and a 
forfeiture of all interest paid or to be 
paid on the loan. The court reached its 
decision by disregarding the form of the 
loan and looking only to its substance. 
If a corporation is controlled by another 
and is manipulated by the parent for its 
own purpose to the prejudice of innocent 
third parties, it may be necessary to hold 
the controlling party responsible. The 
court had no trouble finding the $35,000 
charge for the feasibility study unreason- 
able in view of the little time spent by 
the consultant. It also found the broker- 
age commission unsupportable since plain- 
tiffs came to one of the principals in the 
parent company, Hall, seeking the loan. 
Hall’s donning a broker’s hat before sub- 
mitting the loan application to his loan 
corporation, rather than affording the 
customer a valuable service, made the 
customer, in the court’s words, “the vic- 
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tim of a costly charade.” Kamrath v. 
Great Sw. Trust Corp., Ariz. App., 551 
P.2d 92, 94 B.L.J. 172. 


§1577. —Loans by national banks. 

Georgia (1976) Where note was expressly 
made payable in Virginia, was dated 
“Roanoke, Va.,” evidenced a loan made 
by a bank located only in Virginia, and 
was executed by a man with substantial 
business contacts in Virginia and by his 
wife, the note was controlled by Virginia 
law and thus was not usurious. The note 
was actually signed in Georgia and mailed 
to plaintiff-bank. It stated no rate of in- 
terest on its face, but was booked by 
plaintiff at the rate of 13 percent per an- 
num. Defendants claimed the note was 
usurious under Georgia law, the place of 
their residence. Under federal law, a na- 
tional bank, such as plaintiff, may charge 
the rate allowed by the state where it is 
located. 12 U.S.C. § 85. This statute 


created the most favored lender status of 
national banks. In the present case, ap- 
plying Virginia’s usury law to the note 


instead of Georgia’s would be consistent 
with the statute’s purpose of creating par- 
ity between national banks and other 
lenders, because any Virginia lender other 
than a national bank would be controlled 
by Virginia law. A note made in one state 
to be performed in another is governed 
by the law of the place of performance. 
Fitzgerald v. United Va. Bank of Roan- 
oke, Ga. App., 229 S.E.2d 138, 94 B.L.J. 
633. 


U.S. Court of Appeals, 7th Cir. (1976) 
Held, that the interest rate charged by a 
national banking association whose prin- 
cipal place of business is in Illinois in 
connection with the use of its bank credit 
card by customers in Iowa was governed 
by the Illinois Revolving Credit Act and 
thus was not usurious. Fisher v. First Nat'l 
Bank of Chicago, 538 F.2d 1284, 94 B.L.]. 
451. 
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§1578. Usury as a defense between orig- 
inal parties. 

New York (1976) Where a demand note 
executed by decedent clearly stated on 
its face a rate of interest of 714 percent 
per annum at a time when the legal in- 
terest rate was 714 percent, the note was 
usurious and void. New York law pro- 
vides that any note for which more than 
the legal rate of interest is reserved or 
taken is void and commands cancellation 
of such a note. N.Y. Gen. Oblig. Law §§ 
5-511(1), 5-511(2). There is no require- 
ment of a specific intent to violate the 
usury statute. Nor can the loan be saved 
because the borrower prompted the loan 
or even set the rate. Thus, since the note 
in question evidenced the complete agree- 
ment between the parties and clearly 
called for interest in excess of the legal 
rate of 714 percent, it was void and un- 
enforceable. In re Estate of Dane, App. 
Div. 3d Dep't, 390 N.Y.S.2d 249, 94 B.L.J. 
636. 


§1582. Right of corporation to plead 
usury. 

District of Columbia (1976) Statute that 
prevented a corporation from pleading 
usury as a defense also barred an indi- 
vidual defendant acting as guarantor on 
a corporate promissory note from assert- 
ing the defense of usury. D.C. Code § 
29-904(h) (1973). A staute withdrawing 
the defense of usury from a corporation 
applies also to individual guarantors, 
sureties, and indorsers on corporate ob- 
ligations so they, as well as the corpora- 
tion, are precluded from interposing the 
defense of usury. Caruso v. Hollander, 
D.C. App., 363 A.2d 297, 94 B.L.J. 259. 


§1583. Penalties for usury. 

Georgia (1976) Under applicable Georgia 
law only the interest on a usurious loan 
was subject to forfeiture where the note 
did not purport to be made under the 
secondary security deed law. The princi- 
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pal amount of the indebtedness had to be 
tendered before equity would intervene 
to prevent a foreclosure sale. Citizens & 
S. DeKalb Bank v. Watkins, 225 S.E.2d 
226, 94 B.L.J. 73. 


New York (1976) The sole penalty for any 
usurious loan by a banking institution, is 
the forfeiture of interest. N.Y. Banking 
Law §§ 108(6), 235-b (McKinney 1971). 
Loan by plaintiff, a national bank, to de- 
fendant-corporation at an interest rate of 
27.5 percent per year was found to be 
usurious and defendant was not liable for 
interest payments. However, the princi- 
pal sum of the loan was still due to the 
bank. The New York Penal Law, which 
makes loans at an interest rate in excess 
of 25 percent per annum criminally usu- 
rious, was held not to apply to loans by 
banks. Flushing Nat'l Bank v. Pinetop 
Bldg. Corp., App. Div. 2d Dep't, 387 
N.Y.S.2d 8, 94 B.L.J. 363. 


81587. State laws not applicable. 

U.S. District Court, W.D. Arkansas (1976) 
Promissory note executed by defendant 
in favor of plaintiff was not void as usu- 
rious even though it exceeded the legal 
interest rate permitted by state law where 
federal legislation authorized the bank to 
charge such a rate. Stephen Sec. Bank v. 
Eppivic Corp., 411 F. Supp. 61, 94 
B.L.J. 78. 


WILLS 

81601. Testamentary capacity. 

Missouri (1977) Although decedent was 
convicted of a crime and judgment was 
entered thereon, he could legally execute 
a will prior to confinement. Decedent 
executed the will in question the day 
after he was convicted and sentenced to 
two years in jail. After his confinement, 
decendent returned home and lived for 
eleven years. He left seven descendent’s, 
plaintiffs herein, and each was specifically 
disinherited by the will. Plaintiffs claimed 


that decedent was incapable of making 
a will because his civil rights had been 
suspended by law. Mo. Rev. Stat. § 
222.010. However, the court found that 
civil rights are not suspended the minute 
sentence is pronounced. Such a holding 
would increase decedent's punishment by 
taking away his civil rights for an indef- 
inite period in excess of the term of con- 
finement. Here, decedent was at liberty 
when the will was executed and he had 
the legal ability to do so. Plaintiffs’ claim 
that defendants failed to prove proper 
attestation of the will was rejected by the 
court. Plaintiffs contended that one wit- 
ness did not have sufficient intent to wit- 
ness the will because decedent at no time 
asked her to be a witness. A testator’s 
request that the witness attest does not 
need to be made by express words, but 
may arise from acts, signs, and conduct. 
Here, the element of intent was estab- 
lished by decedent's attorney's testimony. 
Hughes v. Dwyer, Mo. App., 546 S.W.2d 
733, 2: B.L.J. 865. 


Texas (1976) Jury verdict finding that 
testator lacked testamentary capacity 
when he executed his will was upheld 
by the court as there was no explanation 
for an unnatural disposition or of any 
rational motive. Dominguez v. Duran, 


Tex. Civ. App., 94 B.L.J. 364. 


Wisconsin (1977) Court upheld trial court's 
finding that testatrix had testamentary 
capacity to execute her will and that the 
will was not the result of undue influence. 
The will was objected to by testatrix’s 
only heir at law who claimed that the 
principal beneficiary of the will had undu- 
ly influenced testatrix. The will admitted 
to probate was markedly different from 
the testatrix’s prior wills. It was executed 
while testatrix was in the hospital. The 
attorney who drew the will stated that 
he explained it paragraph by paragraph 
to testatrix and that she also read it her- 
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self. He testified that she was alert, cog- 
nizant, and called his secretary by name 
although she had not seen her for several 
years. However, testatrix’s doctor testified 
that she would have difficulty in compre- 
hending a will at that time. Another wit- 
ness, testatrix’s landlord, stated that testa- 
trix told him she had made a new will 
and was pleased with the disposition 
made by the will. The court, weighing 
all the testimony, found that testatrix had 
sufficient mental capacity on the date in 
quesiton to execute a will. It also held 
that testatrix was not unduly influenced 
by the principal beneficiary. To void a 
will on this ground, four elements must 
be proved by the objector by clear, satis- 
factory, and convincing evidence. These 
elements are susceptibility of the testatrix, 
opportunity to influence, disposition to in- 
fluence by the person charged with exer- 
cising undue influence, and coveted result. 
The objector here did not prove these 
elements existed. Testatrix was a strong- 
willed person who was not susceptible to 
influence. Nor was there any evidence 
that the beneficiary showed any disposi- 
tion to influence testatrix although he had 
the opportunity to do so. Finally, the 
coveted result requirement was not satis- 
fied merely because a provision of the 
will benefited the alleged influencer. Here, 
the large bequest was not unnatural since 
the beneficiary was a lifelong friend of 
testatrix and related to her by marriage. 
In re Estate of Becker, 251 N.W.2d 431, 
94 B.L.J. 759. 


§1604. Signature and execution. 

Georgia (1976) Will that was typed on 
onionskin paper, but bore original ink 
signatures and date, was properly ad- 
mitted to probate despite objections of 
opponent of the will that it was a copy. 
At a hearing before the probate court, the 
proponent of the will presented all the 
witnesses to the will’s execution still liv- 
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ing. They testified that they and testatrix 
signed only one document, the one offered 
for probate. The opponent offered no evi- 
dence at that hearing. It was held that 
the proponent made out a prima facie 
case for the validity of the will. Ga. Code 
Ann. § 113-602. The burden of proof then 
shifted to the opponent to show proof 
that it was a copy. Since no such proof 
was offered, it was proper to admit the 
will to probate. Melton v. Shaw, Ga. Sup. 
Ct., 227 S.E.2d 326, 94 B.L.J. 370. 


Louisiana (1976) Court held that the 
failure of the notary public to print or 
type the names of witnesses beneath their 
signatures and to type the identification 
“Notary Public” behind his name was not 
a sufficient defect to nullify the document. 
The failure of a notary public to comply 
with legal requirements subjects him to a 
fine, but does not affect the validity of 
the document reflecting these omissions. 
La. Rev. Stat. §§ 35:12, 35:13 (1950). 
Since plaintiff filed the action to nullify 
within three months of the date of admis- 
sion of the will to probate, defendant 
had the burden of proving the authentic- 
ity of the will and its validity as to form. 
The court held that the testimony of the 
notary who executed the will, together 
with that of one of its subscribing wit- 
nesses, established its genuineness. They 
identified their signatures and those of 
the testatrix and the other witness and 
declared they all signed in the presence 
of each other. The fact that part of testa- 
trix’s name was misspelled and she signed 
her name to conform with the misspelling 
did not make the will null and void, nor 
did it establish incompetence. The court 
also held that plaintiff had the burden of 
proving mental incapacity and failed to 
do so. Succession of Adler, La. App., 334 
So. 2d 799, 94 B.L.J. 465. 


Texas (1977) Will containing a self- 
proving affidavit was prima facie valid 
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and the burden of proof was on the con- 
testant to rebut the prima facie validity 
of the will. The will here was self-proved, 
evidencing on its face compliance with 
Texas law. Tex. Prob. Code § 59. Testa- 
trix’s daughter opposed the will. She ob- 
jected to certain questions asked her 
father concerning the execution of the 
will on the basis that such testimony was 
prohibited by the dead man’s statute. 
Tex. Rev. Civ. Stat. Art. 3716. The court 
held there was no error because the con- 
testant failed to bring before the appel- 
late court a record that clearly showed 
what the evidence would have been if 
admitted and its relevancy. The notary 
public whose attesting affidavit was af- 
fixed to the will testified that testatrix was 
not present at the time the witnesses 
signed nor at the time when the notary 
executed the attesting affidavit. She also 
stated that she had heard testatrix’s hus- 
band say he intended to set aside his 
wife’s will. One of the attesting witnesses 
had died prior to the trial. The other, in 
a deposition, stated that testatrix had not 
been in the room at the time he signed 
the will. He also testified that testatrix’s 
husband told him he wanted “to break his 
wife’s will.” The court upheld the lower 
court’s finding that the will was valid, 
stating that it was entitled to view the 
testimony of contestant’s witnesses in light 
of their prior affidavits and it was not 
required to believe their testimony. The 
burden was on contestant to establish the 
invalidity of the will. The evidence pre- 
sented by contestant was not believable 
and did not rebut by credible proof the 
prima facie validity of the will as evi- 
denced by the self-proving affidavit. Gas- 
away v. Nesmith, Tex. Civ. App., 548 
S.W.2d 457, 94 B.L.J. 866. 


§1604.5. Holographic will. 
Texas (1976) Holographic will of dece- 
dent was admitted to probate where the 


instrument as a whole evidenced testa- 
mentary intent. The dominant purpose of 
a will is the disposition of property and 
that, clearly, is what the instrument in 
question did. It provided for the disposi- 
tion of a list of property after decedent's 
demise. In the disposition of this prop- 
erty, the instrument did not make a pres- 
ent transfer of it. The will spoke in future 
terms such as “are to receive” and “is 
to be given.” The fact that the last para- 
graph of the will was not in decedent's 
handwriting did not bar its admission to 
probate. The court did not probate the 
paragraph that was not in decedent's 
handwriting and that portion that was 
admitted was complete within itself as a 
will. Watkins v. Boykin, Tex. Civ. App., 
536 S.W.2d 400, 94 B.L.J. 83. 


81605. Attestation. 

Florida (1977) Will was validly executed 
where testator signed in the presence of 
two witnesses, who then signed the will 
in the presence of each other, but not in 
the presence of the testator. Fla. Stat. 
§$ 731.07(2). The law in effect at the time 
testator died did not require attesting 
witnesses to subscribe in the presence of 
a testator. The present law, effective Jan- 
uary 1, 1976, explicitly requires the attest- 
ing witnesses to sign the will in testator’s 
presence. Fla. Stat. § 732.502(1). In re 
Estate of Kavcic, Fla. App., 341 So. 2d 
278, 94 B.L.J. 654. 


Kentucky (1977) Where typewritten will 
had no attestation clause, but was signed 
by testator, had the signatures of two 
witnesses, and was notarized by a third 
party, it was a valid will and was prop- 
erly admitted to probate. Kentucky law 
requires all wills to be in writing and 
subscribed by the testator. All wills not 
wholly written by the testator must be 
subscribed or acknowledged by him in 
the presence of at least two credible wit- 
nesses who must subscribe the will with 
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their names in the presence of the testa- 
tor. Ky. Rev. Stat. § 394.040. Here, tes- 
timony indicated that one witness was 
within the presence of the testator and 
other witnesses at all times. The fact that 
she may have turned her back at the 
moment of execution did not disqualify 
her as a witness. All that is required to be 
proved by the subscribing witness is the 
identification of the signature. Substan- 
tial rather than literal compliance with 
the statute will suffice. Another witness 
stated that she witnessed testator sign the 
will, then signed it as a notary and re- 
turned the will to him. The entire transac- 
tion indicated that this woman was there 
to witness the will and to further sign in 
an official capacity. The fact that she 
signed as a notary was mere surplusage. 
If a witness attaches more writing to an 
instrument than necessary under the stat- 
ute, it does not vitiate his signature. Smith 
v. Neikirk, Ky. App., 548 S.W.2d 156, 94 
B.L.J. 867. 


§1606. Revocation of will. 

Massachusetts (1947) Held, that probate 
judge was warranted in allowing as the 
last will and testament of decedent, a 
tissue copy which had been signed and 
dated by decedent and three witnesses 
at the time the original was executed. 
The original will had been given to de- 
cedent and could not be found at her 
death. Her attorney had retained the 
tissue copy. From the evidence, the judge 
concluded that decedent had not de- 
stroyed her will. Lombard v. Zola, Mass. 


App., 359 N.E.2d 1324, 94 B.LJ. 757. 


Louisiana (1976) Revocation of certain 
parts of will by testator made by crossing 
out the bequest and stating it was re- 
voked and affixing his signature were not 
effective for lack of compliance with the 
statutory requirements for revocation. 
Succession of Melancon, La. App., 330 
So. 2d 679, 94 B.L.J. 81. 
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New Mexico (1976) Where testator ex- 
ecuted a will disinheriting his wife and 
thereafter divorced and remarried her, 
the will was revoked as to the wife on 
their remarriage and she succeeded as on 
intestacy. In re Estate of Montoya, 556 
P.2d 353, 94 B.L.J. 553. 


Virginia (1976) Statute providing that pro- 
visions in will in favor of spouse are re- 
voked on divorce of the parties applied 
to a will executed and a divorce obtained 
prior to enactment of the statute. Va. 
Code Ann. § 64.1-59. Papen v. Papen, 
224 S.E.2d 153, 94 B.L.J. 82. 


§1606.6. Joint and mutual will. 

Illinois (1976) Where brother and sister 
executed a joint will leaving all of their 
property to the survivor, but making no 
disposition of the residue, the brother, 
who survived his sister, was held to have 
died intestate. The will did contain in- 
structions as to distribution in the event 
that the brother and sister died simul- 
taneously. However, the court held that 
since the sister pre-deceased her brother 
by two years, that provision did not ap- 
ply. There was no gift by implication 
to the beneficiaries named in the event 
of simultaneous death. Nor was the will 
ambiguous because of this provision so 
that extrinsic evidence could not be ad- 
mitted. In Illinois, the rule is that failure 
to provide for a contingency, even one as 
likely as nonsimultaneous deaths of the 
testators, does not create any ambiguity, 
Schuyler v. Zwiep, Ill. App., 355 N.E.2d 
554, 94 B.L.J. 635. 


§1607. Construction and validity of the 
will. 
Georgia (1976) Certain promissory notes 
secured by real estate, savings and loan 
association certificates of deposit, and sav- 
ings and loan association passbook ac- 
counts owned by testator at his death 
were held not to be “other securities” 
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within the meaning of the term “all bonds, 
capital stock or other securities.” Alford 
v. Citizens S$. Nat'l Bank, 226 S.E.2d 905, 
94 B.LJ. 367. 

Georgia (1976) Where the testatrix de- 
vised Lot No. 137 to her daughter and 
Lot No. 152 to her son with the proviso 
that if either died without issue, said 
property should revert to testatrix’s other 
children, per stirpes, and the said son and 
other children died without issue, the 
daughter as the last surviving child took 
both lots absolutely, even though it was 
most apt to happen that she, too, might 
die without issue. Worley v. Smith, 225 


S.E.2d 911, 94 B.L.J. 466. 


Louisiana (1976) Where testator’s will be- 
queathed his residence to his wife and 
in the next paragraph further bequeathed 
all his interest in other property, includ- 
ing cash and bonds, but did not name a 
legatee, the court held that testator in- 
tended his wife to receive his entire es- 
tate. The brothers and sisters of testator 
claimed that his separate estate, which 
was not specifically bequeathed to the 
widow, should be disposed of as if he 
died intestate. The will was a holographic 
one admitted for probate by the testa- 
tor’s siblings. They contended that the 
failure to name a legatee after “I further 
bequeath” was a manifestation of testa- 
tor’s intention not to dispose of his sep- 
arate estate by will. In the absence of 
contrary expressions, the law presumes 
that when a will is executed, the testator 
intended to dispose of his entire estate. 
Thus, the court, reading the will as a 
whole, found that testator intended to 
bequeath all things mentioned therein to 
his widow. Only one legatee was named 
in the entire will, and she was entitled 
to the whole estate. Carter v. Succession 
of Carter, 332 So. 2d 439, 94 B.L.J. 176. 


Maryland (1976) Court held that the anti- 
lapse statute applied to the will of the 


wife who died two hours after her hus- 
band, so that husband took under the 
wife’s will and his heirs were entitled to 
her estate. Persson v. Dukes, 364 A.2d 86, 
94 B.L.J. 468. 


Missouri (1976) Paragraph in decedent's 
will stating that if his home had not 
been disposed of prior to his death, the 
executor was authorized to sell it and dis- 
tribute the proceeds to decedent’s sons, 
was not ambiguous. The devise to testa- 
tor’s sons was conditioned on the prop- 
erty’s remaining unsold by the testator 
prior to his death. Over three years be- 
fore his death, testator sold the realty 
for $28,000, payable $5,000 in cash and 
a promissory note for $23,000 over a 15- 
year period. The sons claimed that the 
note as the proceeds of the sale was dis- 
tributable to them under the will. The 
court disagreed and held that the prom- 
issory note should be distributed as part 
of the decedent’s residuary estate. The 
wording of the will’s paragraph concern- 
ing the real estate was unambiguous and 
meaning. 


must be given its ordinary 
Unless the home was owned by testator 
at his death, the executor had no duties 
to perform with respect to its sale and 
distribution of its proceeds. In re Estate 
of Robinson, Mo. App., 537 S.W.2d 830, 
94 B.L.J. 176. 


Nebraska (1976) Direction in decedent's 
will to the executor to sell real estate and 
pay the proceeds, after payment of debts 
and administration expenses, to named 
beneficiaries did not constitute a disposi- 
tion of crops growing on the real estate 
which was farmland. This was so where 
the will evidenced no contrary intent on 
decedent's part and contained a residuary 
clause disposing of personal property. The 
land itself was not devised to the benefi- 
ciaries; only a sum of money was be- 
queathed to them. Thus, the proceeds 
of the growing crops were distributable 
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to the residuary beneficiaries. It was also 
held that the devise of decedent's resi- 
dence to her nephew was not to be dimin- 
ished proportionately for debts or claims 
against the estate and administration ex- 
penses. A specific device of real estate, 
such as here, takes that property out of 
a general testamentary direction for the 
sale of all the decedent’s real property 
and for the application or distribution of 
the proceeds of such sale. Finally, the 
court held that attorney's fees and ex- 
penses of the beneficiary-appellees could 
not be taxed as costs to the executor. 
In re Estate of Williams, 242 N.W.2d 612, 
94 B.L.J. 177. 


New York (1976) Where paragraph of 
will granting bequest to decedent’s wife 
if they were not divorced at his death was 
ambiguous, extrinsic evidence was al- 


lowed to show testator’s actual intention 
at the time he executed the will. Dece- 
dent did not know his wife’s whereabouts 
and was involved in divorce proceedings 
against her when he died. The will stated 
that the wife not be permitted to share 
in the estate to any greater extent than 
she would have shared if testator died 
intestate. The court found the paragraph 
merely expressed a wish and was not dis- 
positive. Under intestacy, the wife would 
have received the entire estate. It was 
pointless for testator to express a wish 
that his wife not share in his estate to 
a greater extent than all of the assets of 
the estate. Due to this ambiguity, the 
attorney who drafted the will and the 
attorney retained by decedent to initiate 
the divorce proceedings were allowed to 
testify. The court found the allegations 
in the divorce complaint made within one 
month of the execution of the will were 
relevant to testator’s state of mind. It fur- 
ther held that the testimony established 
that neither the testator nor his attorney 
who drafted the will comprehended the 
legal import of an intestate share, nor the 
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distinction between the possible rights of 
a surviving spouse in intestacy as distin- 
guished from a spouse’s right of election. 
The instrument here reflected a deter- 
mined purpose to exclude the wife as a 
beneficiary of testator’s estate. The court 
construed the paragraph in question as 
providing that in no event should the wife 
receive more than an elective share from 
decedent’s estate. This did not mean that 
the paragraph granted a bequest to the 
wife equal to an elective share. The wife 
had to pursue her elective share indepen- 
dent of this action. In re Estate of Taitt, 
386 N.Y.S.2d 308, 94 B.L.J. 178. 


New York (1976) Where will permitted 
exercise of power of appointment by deed 
only, but the statute enacted subsequent 
to execution of the will provided that 
where donor has made the power exercis- 
able only by deed, it is also exercisable 
by a written will, the statute prevailed. 
In re Estate of Beckwith, 386 N.Y.S.2d 
615, 94 B.L.J. 464. 


Ohio (1976) Where evidence established 
a prima facie case in favor of the will, 
the will was admitted to probate even 
though it contained several black-ink de- 
letions. The deletions covered testatrix’s 
signature and the names of the beneficia- 
ries. The two attesting witnesses, whose 
signatures were not disturbed, testified 
as to the due and proper execution of 
the will and also that it did not have any 
deletions at the time testatrix signed and 
they signed as witnesses. The application 
here was one to admit an original will to 
probate and not a proceeding to estab- 
lish and admit a lost, “spoliated,” or de- 
stroyed will. Ohio law mandates the ad- 
mission of a will to probate if the court 
finds at the time such will was made that 
testatrix was of lawful age and that such 
will was executed according to the laws 
in force at the time of death. Ohio Rev. 
Code Ann. §§ 2107.18, 2107.03. It must 
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also be shown that testatrix was of sound 
mind and not under restraint at the time 
of executing such will. The section gov- 
erning admission of original wills does 
not require that the court find that the 
will sought to be proved has been unre- 
voked at the death of the testatrix. How- 
ever, such a requirement is found in the 
section dealing with lost, spoliated, or 
destroyed wills. Ohio Rev. Code Ann 
§ 2107.27. Since all the requirements of 
a valid will were established, the will 
should have been admitted to probate. 
Those who claimed the will was revoked 
by the various deletions had the remedy 
of contesting the will. Once a prima facie 
case of the validity of the will was shown, 
the court had to admit it to probate even 
though the evidence was conflicting. The 
condition of the instrument offered for 
probate under the original will section 
is immaterial if from the evidence the 
court finds that it was made in the man- 
ner provided by law. Ohio Rev. Code 
Ann. § 2107.18. In re Will of Nash, 361 
N.E.2d 558, 94 B.L.J. 869. 


Tennessee (1976) Court held that the 
clear and unambiguous intention of testa- 
tor was that on the deaths of his wife 
and children, whether they predeceased 
him or not, the stock bequeathed to them 
would pass under his will and not the 
respective wills of his wife and children. 
Shannon v. Union Planters Nat'l Bank, 
537 S.W.2d 919, 94 B.L.J. 173. 


Texas (1976) Where second paragraph of 
will designated a beneficiary, but omitted 
any property designation, the court con- 
strued the will to mean that testatrix’s 
entire estate go to the named beneficiary. 
Where there is an obvious omission of 
a word or phrase in a will, rules of con- 
struction permit the court to effectuate 
the manifest purpose of the testatrix 
shown by the language of the will as a 
whole. References to “said estate” in the 


third paragraph indicated that testatrix 
meant to bequeath her estate to the bene- 
ficiary in the second paragraph. Extrinsic 
evidence admitted in this case showed 
beyond a doubt that testatrix intended 
to leave all her estate to the named bene- 
ficiary and that the omission in question 
resulted from the inadvertent failure of 
the attorney who prepared the will to 
include the words “all of my property 
and estate” at the end of the second para- 
graph. McCauley v. Alexander, Tex. Civ. 
App., 543 S.W.2d 699, 94 B.L.J. 555. 


$1607.4. Undue influence. 

Illinois (1976) Court found that house- 
keeper had confidential relationship with 
decedent so that burden was on her to 
establish bona fides of the transactions 
in which decedent transferred almost his 
entire estate to her. Crawford v. Krebs, 
Ill. App., 352 N.E.2d 76, 94 B.L.J. 368. 


Pennsylvania (1977) Contestant of will 
failed to overcome presumption of lack 
of undue influence arising from due proof 
of execution of the will. Once the pre- 
sumption of validity arose, the contestant 
had to establish by clear and convincing 
evidence that when the will was executed, 
testator was of weakened intellect, and 
that a person in a confidential relation- 
ship with him icceived a substantial bene- 
fit under the will. Testator’s will left his 
estate to his three children equally. How- 
ever, a codicil to the will changed the 
distribution to 20 percent for his daugh- 
ter, contestant herein, and 40 percent each 
for his two sons. The court held that con- 
testant failed to prove that proponent, 
testator’s son, had exerted any influence 
over him. A confidential relationship did 
not exist between them and proponent 
did not exercise an “overmastering influ- 
ence” over his father. It was deemed sig- 
nificant that proponent was not present 
when his father conducted his banking 
business or when he discussed or executed 
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the codicil to his will. In re Estate of 
Dunlap, 370 A.2d 314, 94 B.LJ. 758. 


Wisconsin (1976) Held, that confidential 
relationship between the testatrix and the 
sole beneficiary of her will, combined 
with suspicious circumstances of will’s ex- 
ecution, was sufficient to show undue in- 
fluence exerted on the testatrix, thereby 
invalidating her will. In re Estate of 
Malnar, 243 N.W.2d 435, 94 B.L.J. 466. 


1608. Construction and validity of wills— 
Provisions creating trusts. 
Colorado (1976) Bank, as executor and 
trustee, did not misconstrue decedent's 
will nor mismanage his estate where lan- 
guage showed no intent to create a trust 
qualifying for maximum marital deduc- 
tion as claimed by wife. Comstock v. 
Colorado Nat'l Bank of Denver, Colo. 

App., 552 P.2d 514, 94 B.L.J. 267. 


Connecticut (1976) Provision in will of 
plaintiff's father that directed trustees to 
pay income to testator’s wife during her 
lifetime together with such sums of prin- 
cipal as the trustees deemed proper from 
time to time for the wife’s suitable main- 
tenance, health, and comfort and for the 
suitable maintenance, health, and comfort 
of testator’s daughter, did not create a 
trust for the daughter with the mother as 
trustee. Marzahl v. Colonial Bank & Trust 
Co., 364 A.2d 173, 94 B.L.J. 364. 


Maryland (1976) Court held that trust 
agreement executed the same day as 
testator’s will was in existence at his 
death and was sufficiently described in 
the will to incorporate it by reference. 
Trosch v. Maryland Nat'l Bank, Md. Spec. 
App., 359 A.2d 564, 94 B.L.J. 269. 


Utah (1977) Where will provided that in 
event testator’s husband predeceased her, 
their two daughters would share the es- 
tate, and husband survived the testatrix, 
the will was still admitted to probate. 
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The fact that the estate was not disposed 
of by will did not mean the will could 
not be admitted to probate. Other pro- 
visions of the will disinherited certain 
heirs and appointed testatrix’s son-in-law 
as executor and directed that he serve 
without bond. The will also revoked all 
former wills. Thus, the will was valid 
and should have been admitted to pro- 
bate. In re Estate of Garner, 561 P.2d 
1079, 94 B.L.J. 867. 


§1609. Legacies. 

Louisiana (1976) Donation inter vivos 
prior to the death of testatrix in approx- 
imately the same amount as a special 
legacy contained in her will did not tacitly 
revoke the special legacy. Succession of 
Drumm, La. App. 333 So. 2d 653, 94 
B.L.J. 462. 


§1610. Codicil. 

Florida (1976) Where husband and wife 
executed a joint and mutual will, codicil 
executed by husband after wife’s death 
was valid because the beneficiaries named 
in the codicil received the same share of 
the estate as they were bequeathed in the 
original will. The joint testators be- 
queathed and devised his or her entire 
estate to the survivor of them, and upon 
the death of both, the entire estate was 
to be divided equally, share and share 
alike, among five named _ beneficiaries. 
After wife’s death, one of the named 
beneficiaries died. Husband then executed 
a codicil wherein he acknowledged the 
beneficiary's death and bequeathed the 
entire estate equally to the four surviving 
beneficiaries under the original will and 
one Helen Adler. Plaintiffs, the four 
original beneficiaries, claimed that the 
joint and mutual will was a binding con- 
tract which was breached by the codicil. 
The court found the intent of the joint 
testators was to bequeath and devise their 
estate so that each of the five legatees 
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named in the will would receive one-fifth 
of their estate. It further found that each 
of the plaintiffs had a one-fifth interest in 
the estate, and therefore no damages were 
suffered by any plaintiff. Cohen v. Cohen, 
Fla. App., 333 So. 2d 114, 94 B.L.J. 174. 


$1611. Disposition of property. 

Florida (1976) Bequest to national bank 
of 20 shares of its own stock so “that said 
stock may be sold at the direction of the 
President of the said Bank with the ap- 
proval of the Directors to qualify a Di- 
rector or Directors to serve said Bank” 
was valid. The court found the bequest 
to be absolute and unrestricted and that 
the testatrix had no purpose to create a 
trust or to postpone the vesting of future 
interests in the stock. Thus, the bequest 
should not be invalidated for failure to 
satisfy the rule against perpetuities. Nor 
was the bequest prohibited by the Na- 
tional Bank Act, 12 U.S.C. § 83, which 
prohibits a bank from purchasing or hold- 
ing shares of its capital stock. Acquiring 
and holding an outright bequest of its own 
capital stock did not fall within this pro- 
hibition. The statute prohibits only such 
holding of a bank’s own capital stock as 
results from the bank’s purchase or ac- 
quisition of a security interest in it. 12 
U.S.C. § 83. Finally, the court held that 
the possibility that the bank might misuse 
the bequest was not sufficient reason to 
cancel it. In that respect, the court noted 
that the bank’s sense of self-interest should 
sufficiently deter that improbable tempta- 
tion. First Nat'l Bank of Lake City v. 
Estate of Young, Fla. App., 338 So. 2d 67, 
94 B.L.J. 360. 


New York (1976) Where children of testa- 
trix were expressly disinherited in will, 
they could not contest bequest of more 
than 50 percent of the estate to charities. 
The will bequeathed to testatrix’s children 
$50 each and then specifically stated that 
no further testamentary provisions for 


said children were being made. The court 
found that this was a negative bequest or 
disinheritance clause which precluded the 
children from taking any further share in 
the estate under the will or by the laws 
of intestacy. New York law provides that 
a parent or child can elect to contest a 
testamentary disposition for charitable 
purposes, and that, if contested, such dis- 
position should be valid only to the ex- 
tent of one-half of the testator’s estate. 
N.Y. Est., Powers & Trusts § 5-3.3 (Mc- 
Kinney 1966). However, an issue or par- 
ent may not contest a disposition as in- 
valid unless he will receive a pecuniary 
benefit from a successful contest as a 
beneficiary under the will or as a dis- 
tributee. Here, because of the express 
disinheritance, the children would not re- 
ceive any benefit from the contest and 
had no standing to challenge the will. 
The court recognized that this decision 
permitted a testator to easily avoid the 
statute by expressly disinheriting those 
who might otherwise challenge the will; 
but it felt that the statute itself permitted 
the same result if the testator simply cre- 
ated a gift over to one not qualified to 
contest. In re Estate of Eckart, 384 
N.Y.S.2d 429, 94 B.L.J. 175. 


New York (1976) Where will bequeathed 
the residuary of the decedent's estate to 
her brothers, sisters, nieces, and nephew 
and the survivors of them living at the 
time the same becomes payable, the fact 
that a brother and sister died more than 
one year after the issuance of preliminary 
letters testamentary, but before the leg- 
acies were distributed, did not defeat 
their rights. The legacies of the two de- 
ceased siblings were payable to their re- 
spective estates and not to the remaining 
residuary legatees. In re Estate of Au- 
gustine, Surr. Ct. N.Y. County, 383 
N.Y.S.2d 858, 94 B.L.J. 82. 


New York (1976) Adult grandson of testa- 
trix could not invade for his benefit resid- 
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uary bequests to charitable institutions 
where the bequest in testatrix’s will to 
him was so small as to be tantamount to 
a disinheritance. New York law allows 
eligible persons to invade bequests to 
charities to the extent that said residuary 
bequests exceed one-half of the testatrix’s 
distributable estate. N.Y. Est., Powers & 
Trusts § 5-3.3 (McKinney 1967). How- 
ever, this section is not available to any- 
one who has been disinherited by the 
testatrix. A determination of the actual 
intention of a testatrix to disinherit must 
be ascertained from a reading of her will 
as a whole. Here, it was clear from the 
specific bequests contained in the will 
that testatrix was keenly aware of the 
nature of her assets. Looking at all the 
factors, the bequest to the grandson of 
$100 out of an estate of $7£.900 must be 
deemed so de minimis as to establish 
testatrix’s strong intention to effectively 
disinherit him. Furthermore, the nature 
of the residuary bequests to the charities 
evidenced a clear testamentary scheme 
to apply the major portion of the assets 


to a purpose consistent with testatrix’s 


religious faith. In re Estate of Newkirk, 
Surr. Ct. Bronx County, 383 N.Y.S.2d 466, 
94 B.L.J. 174. 


New York (1977) Where deceased hus- 
band’s will gave his wife a power of ap- 
pointment with the proviso that she could 
appoint by her will, “making reference to 
this power granted by my will,” the wife 
properly exercised her power of appoint- 
ment by the language of the residuary 
clause of her will which devised and be- 
queathed all the rest of her estate “in- 
cluding all property over which I have a 
Power of Appointment.” Decedent’s wife 
drew up her will after her husband's 
death and was obviously aware of the 
terms of his will requiring reference to 
the power contained therein to make the 
exercise thereof effective. The wife used 
the phrase “all property over which I 
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have a Power of Appointment” in three 
separate articles of her will. It cannot be 
said she was unaware of the power and 
was making a blind reference to it. The 
only logical meaning to the phrase is as 
a reference to the power given under 
decedent’s will. Although the directions 
of a donor of a power must be observed, 
New York law directs the manner in which 
a donor may specifically restrict the ex- 
ercise of the power if he so desires. N.Y. 
Est., §§ Powers & Trusts, 10-6.2(a), 10- 
6.1(b) (1967). The statute requires not 
only specific reference to the power, but 
also an expression by the donor that “no 
instrument shall be effective to exercise 
the power unless it contains a specific 
reference to it.” Here, the will simply 
stated that reference to the power shall 
be made. The court concluded that the 
repeated references to decedent’s wife’s 
property over which she had a power of 
appointment were a conscious reference 
to the power in decedent's will and con- 
stituted compliance with the directions in 
the will. In re Will of Berard, 393 N.Y.S. 
2d 149, 94 B.L.J. 868. 


South Carolina (1976) Where wife dis- 
claimed certain devises and bequests to 
her under the residuary clause of her 
husband’s will, the disclaimed property 
passed to her son under the residuary 
clause and was liable for payment of a 
pro-rata share of estate taxes, debts, and 
expenses. The court found that the wife 
had the right te accept or decline the 
beneficial bequests and devises or any 
portion thereof and that the disclaimer 
executed by her was a complete and ef- 
fective renunciation prior to acceptance. 
It was further found that the testator in- 
tended to die testate, and, therefore, the 
disclaimed assets passed to the son under 
the residuary clause of the will. Since the 
renounced property passed as part of the 
residuary, it had to bear a proportionate 
share of the estate taxes, debts, and ex- 
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penses. The court rejected the son’s con- 
tention that the property passed as inte- 
state property. The general rule is that 
a devise or bequest that has been re- 
nounced passes under the general resid- 
uary clause. Nothing here indicated any 
intention by testator to have any part of 
his estate pass by intestacy. The dis- 
claimer did not change the expressed 
purpose of the residuary clause to pass 
all the remaining property of the testator. 
Bahan v. Citizens & S. Nat'l Bank of 
S.C., 227 S.E.2d 671, 94 B.L.J. 463. 


Tennessee (1976) Devise in will to testa- 
tor’s daughter of all testator’s property 
to have and hold during her natural life 
and her bodily heirs, if any, forever, pro- 
vided that in case the daughter died with- 
out heirs and left her husband surviving, 
all property bequeathed to her should 
revert to testator’s granddaughter, was 
held to create only a life estate in the 
daughter and not a fee simple. Harris v. 
Buttikofer, 541 S.W.2d 372, 94 B.L.J. 556. 


§1613.4. Adopted children. 

New York (1976) Where will provided 
that in event testator’s granddaughter 
should predecease her mother, the trust 
would terminate at the death of the 
mother and be paid over to the issue of 
testator’s granddaughter or, if there were 
no issue, then the principal was to be 
divided equally among three charities, an 
adopted child of testator’s granddaughter 
was entitled to the entire remainder of 
the trust. In re Will of Lawrence, 381 
N.Y.S.2d 713, 94 B.L.J. 82. 


New Jersey (1976) Held, that provision 
in will creating a trust with testator’s son 
as life beneficiary with the remainder to 
go to the son’s children did not include 
as a child an adult adopted by the son 
after testator’s death. In re Estate of 
Griswold, 354 A.2d 717, 94 B.L.J. 82. 


Texas (1976) The phrase “born of the 
body of Ralph V. Ellis, Jr.” as used by 


testator in his will did not include adopted 
or illegitimate children of Ralph V. Ellis, 
Jr. Tindal v. McCoy, Tex. Civ. App., 535 
S.W.2d 745, 94 B.L.J. 82. 


$1614. Attorneys. 

Maryland (1977) Where assets of an es- 
tate are increased in value or protected 
from dissipation as the result of an action 
brought by someone other than the per- 
sonal representative for the benefit of the 
estate as a whole, the court, in the exer- 
cise of its discretion, may allow the pay- 
ment of a counsel’s fee from the estate’s 
assets. The residuary legatees filed ex- 
ceptions to the accounting of the estate’s 
personal representatives. They claimed 
that the personal representatives’ com- 
missions had been overpaid and that the 
allowance of counsel's fees was improper 
because the petition for the fee did not 
reflect in reasonable detail the service 
rendered by the attorneys. Md. Ann. 
Code, Art. 93 § 7-602(b). The court re- 
duced the commissions and allowed an 
attorney's fee of $3,000 where the fee 


petitioned for was $30,000. In total, the 
action of the legatees resulted in a savings 
to the estate of about $29,800. The resid- 
uary legatees then filed a petition praying 
that their attorneys be paid $3,000 in legal 
fees from assets of the estate in the hands 


of the personal representatives. It was 
held that in rare instances a court may 
allow a fee to counsel for an interested 
party who acts to protect or enhance the 
estate. This is so even though the statute 
read that an attorney is entitled to rea- 
sonable compensation for legal services 
rendered by him “to the estate and/or 
the personal representative.” Md. Est. & 
Trusts Code § 7-602. To reach any other 
decision would seriously hamper a suc- 
cessful attempt to bring a recalcitrant 
personal representative to account or to 
remove one for breach of his fiduciary 
duty. Clark v. Rolfe, Md. App., 368 A.2d 
463, 94 B.L.J. 651. 
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§1617.6. Practice 

probate. 
Alabama (1976) A settlement agreement 
entered into by will contestant and estate 
whereby all contestant’s attorney's fees 
would be paid and she would not appeal 
the case or contest another will dated 
September 12, 1972, was valid. The orig- 
inal will contest involved a 1975 will 
which a jury held to be void. A judge- 
ment on the above agreement was entered 
in the case. Thereafter, contestant em- 
ployed new counsel and filed a notice of 
appeal. The court held that contestant 
had waived her right to appeal by con- 
senting to the judgement of the lower 
court. To appeal an issue, it must first 
be attacked in the trial court. This was 
not done here. An agreement not to ap- 
peal a judgement and not to contest a 
prior will is not void as against public 
policy. The agreement here was in writ- 
ing, signed by contestant’s attorney of 
record, and given in exchange for pay- 
ment of attorney’s fees out of the estate. 
Owens v. Burton, 340 So. 2d 24, 94 B.L.J. 
651. 


and procedure in 


Massachusetts (1976) Judze had authority 
te award counsel fees to be paid out of 
the estate’s assets to attorneys of claimants 
who successfully established that they 
were the equitable owners of certain se- 
curities standing in decedent’s name at 
the time of his death. First Nat'l Bank 
of Boston v. Sullivan, Mass. App., 350 
N.E.2d 473, 94 B.L.J. 557. 


New York (1976) Petitioner, as executor 
of decedent’s estate, sought return of cer- 
tain securities or their value from Florida 
bank that was executor of a deceased 
domiciliary of Florida who allegedly 
wrongfully obtained the securities from 
decedent in New York. The proceeding 
was “to discover property withheld” un- 
der Section 2103 of the Surrogate Court 
Procedure Act. The basis of jurisdiction 
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alleged by petitioner was that the wrong- 
doing of the Florida decedent occurred 
in New York, thereby bringing into play 
the Surrogate Court Procedure Act's 
equivalent of the long-arm statute. Surr. 
Ct. P. Act § 210(2)(a). However, the rec- 
ord contained no substantiation of the 
long-arm allegations. Since the contest 
was between two executors representing 
two decedents, this was not surprising. 
Thus, the court found this to be an ap- 
propriate case to permit petitioner to 
conduct disclosure proceedings to enable 
the parties to give evidence which can 
be presented to the Surrogate’s Court as 
to whether the alleged wrongful transac- 
tion took place in New York. In re Will 
of O’Brien, App. Div. Ist Dep't, 389 
N.Y.S.2d 2, 94 B.L.J. 554. 


New York (1976) Court held that holo- 
graphic will executed in Germany was 
valid and revoked prior will executed in 
New York. Petitioner, as executor of 
the first will, sought its probate. Respon- 
dent, sole legatee under the later will, 


claimed it superseded the will executed 
in New York. Decedent died in Germany, 
having lived there three years and not 
having a home or presence in New York. 
The later will was established in court 


proceedings in Germany. It was held 
that the German court rendering the de- 
cision issued a judicial decree and not an 
administrative certificate. Also, the “cer- 
tificate of inheritance” issued by the Ger- 
man court constituted a final decree and 
was not merely an interlocutory determi- 
nation. In addition, a finding of German 
domicile was essential to the establish- 
ment of the later will in Germany. Thus, 
on the basis of rules of comity, the court 
gave full recognition to the establishment 
of the will in the German courts. The 
petitioner herein participated in the ex- 
tensive litigation in Germany and clearly 
had his day in court. The certificate of 
inheritance is enforceable and no longer 
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appealable, and the decree of the superior 
court in Germany upholding the certif- 
icate of inheritance on appeal is a final 
decree and not an interlocutory one. Fi- 
nally, this court accepted the German 
court’s findings that decedent was a do- 
milcilary of Germany, so that Germany 
had jurisdiction over her will. While this 
court may sometimes permit original pro- 
bate of a will of a nonresident when the 
basis for jurisdiction exists, no reason for 
such a procedure existed here where the 
courts of the domicile had already as- 
sumed jurisdiction of the estate. The 
court granted respondent ancillary letters 
of administration c.t.a. of the holographic 
will. Estate of Hahnel, Surr. Ct. N.Y. 
County, 389 N.Y.S.2d 970, 94 B.L.J. 655. 


South Carolina (1976) Trial court acted 
properly in refusing to admit evidence 
concerning decedent's mental capacity 
of events that occurred more than ten 
years prior to the date of execution of 
the will. The court found such evidence 
to be too remote to have probative ev- 
identiary value, and the admissibility of 
evidence relating to the testator’s mental 
capacity is within the discretion of the 
trial judge. Evidence of testator’s addic- 
tion to drugs and alcohol was already 
presented to the court, and the excluded 
evidence would have merely been sup- 
plemental. Citizens & S. Nat’ Bank v. 
Corbett, 240 S.E.2d 216, 94 B.L.J. 556. 


Texas (1976) 
established conclusively that one witness 
of the will was dead and that the other 
could not be located, it was permissible 


Where proponent of will 


for proponent to proceed with secondary 
evidence as to the validity of the will. 
Proponent proved the will under Section 
84 of the Texas Probate Code because 
one witness was dead and the other’s 
whereabouts was unknown. The contes- 
tant argued that since proponent failed 
to prove that the second witness was dead 


or in the armed forces, proper execution 
was not demonstrated. The court held 
that the requirements of Section 84 are 
permissive and not mandatory. The stat- 
ute states that if the will is not self- 
proved, it “may be proved” in a specified 
In addition, Section 88 states 
that the applicant must prove the will to 
the “satisfaction of the court.” Thus, there 
Here, the court 
held that proponent accounted for the 
witnesses and offered some reason for 
their failure to appear and give primary 
evidence of the validity of the will. Also, 
an attestation clause was executed by 
both witnesses and, in Texas, where there 
is no primary evidence of proper execu- 
tion, the attestation clause constitutes 
some evidence of proper publication. 


manner. 


is room for discretion. 


Moreover, the contestant offered no ev- 
idence of improper execution. Finally, 
the court found that the will had not been 
revoked. In re Estate of Page, Tex. Civ. 
App., 544 S.W.2d 757, 94 B.L.J. 654. 


Texas (1976) Where benefits given wife 
in a will were inconsistent with the rights 
allowed by law, she was put to an elec- 
tion of accepting or not accepting under 
the will. By taking under the will, she 
waived all claims for reimbursement for 


improvements placed on her husband's 


separate property and for payment made 
on separate debts of her husband for 
which community funds were used. The 
will gave the widow certain real prop- 
erty, vehicles, farm implements, and 
$100,000. She filed an action in probate 
court seeking a reimbursement for her 
one-half interest in community property 
allegedly used in paying indebtedness on 
her husband’s separate property and also 
used for improvements on his property. 
The doctrine of election is founded on 
the intention of the testator. It appeared 
from the will here that testator intended 
to devise his separate property to his 
nieces and nephews regardless of what 
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right or claim his wife might have 
thereon. In compensation, he gave her 
$100,000 and other property under the 
will. Although the widow had a valid 
legal claim for her share of the community 
property used to improve and pay off 
testator’s separate property, she received 
substantial benefits under the will. This 
resolved when the 


inconsistency was 
widow accepted under the will and waived 


1977 DIGEST INDEX 


all claims for reimbursement. When the 
will was probated, the widow received 
a statutory widow's allowance. This was 
not an advancement, but an absolute 
grant of a sum certain. There is no au- 
thority for ordering the widow to refund 
her allowance because she chose to ac- 
cept under the will. Stutts v. Stovall, 
Tex. Civ. App., 544 S.W.2d 938, 94 B.L.J. 
652. 
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